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Court of Sessions. By the testimony of Mrs. Van De Water, i% 

January Term. 1816 appeared, that soon after her hushand went oy", 

Before the Fon. JACOB R ADCLIFF. Mayor the prisoner told her, that if he did not return, 
psc ign d - 5) 9 | 


JOHN B. COLES, yee 

JONAS MAPES, era 

JGHN RODMAN, District Attorney. 

Macoms, Clerk. 
The following citizens were sworu in as 
Grand Jurors, and charged accordingly by his 
tionor the Mayor: 

Nicuovas C. Everitrr, Foreman. 
CxHarves Town, Ropert C. Bares, 
Agr’M SCHERMERHORN, Joe Post, 

Rosert G. Warts, Henry Heiser, 
AsrauHam Riker, Rogert Troup, jun. 
Joun Kerp, Wa. Coieare, 
Martin W. Brerr, SAMUEL Wess, 
BENJAMIN BirRDSALL, Nicu. G. RureGers, 
Wa. Braprorp, jun. Joseru Rose, 
James OAKLEY, James R. BarTINE. 
ALEX’R PHOENIX, 





(FoRGERY.) 
JOSEPH RHODES’ CASE. 


An indictment for the forgery of a 10 dollar bill will lie 
where a genuine one dollar bill is altered to a ten. If a 
man passes such bill, there must, nevertheless, be suffi- 
cient testimony produced to conviuce the Jury, either 
that he committed the forgery, or passed the bill, 
knowing it to be forged.—Such knowledge may be de- 
rived from circumstances. 


Rovman, Counsel for prosecution. 
Hawarns & Wixson, Counsel for prisoner. 
The prisoner was indicted for the forgery of 
a 10 dollar bill on the Bank of America; and 





the indictment contained a count for passing 
and uttering said bill, knowing it to be forged. 
The bill was produced, and was admitted to be 
a genuine one dollar bill on that Bank, but al- 





tered to a ten, by erasing the word one in the 
body of the bill and inserting ten, and by other 
corresponding alterations in other parts, all of 
which were very badly cxecuted. 





It appeared, that on the evening of the 13th 
day of November last, the prisoner was (with | 
others) in a tavern in this city, kept by Mr. | 
Van De Water, and told his wife, that if she | 
would change him a 10 dollar bill, he would | 
get something to drink. He then handed to | 
her the bill, and she suspecting it to be a bad 
one, gave it to her husband to examine, who 
was then present, and asked him if he could 
change it; he said he would go out and see, 
but went out for the purpose of procuring a 
watchman. When he returned with the watch- 
man, the prisoner was gone; and soon after, 
Soe who came, and were with him, left the 
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she must give the change to one of the by-stiind- 
ers, not designating him. He then went out, 
and did not again return for his change. The 
prisoner first came in with another man, with 
whom he conversed and seemed to be intimaie. 
The witness was not postive, but thought (hat 
the bill produced, from its general complexion, 
was that which the prisoner offered ber for 
change. Her husband corroborated her rela- 


‘| tion, and further swore, that the bill produced 


was the same which his wife bad given him to 
examine. 

The prisoner was a farmer of some property, 
living in New-Marlborough, Orange County, 
and testimony was produced both to impeach 
and establish his good character. The detaal 
of this testimony is not material, as the Court 
charged the Jury that it stood balanced. it 
further appeared, that Van De W ater had becn 
sentenced to the State Prison before this time, 
but had received a pardon. 

The Counsel for the prisoner contended, that 
the future hopes and prospects, nay, the very 
existence of the prisoner, depended on a single 
witness; and that witness, connected by the 
endearing relation of wife, to a man whose 
turpitude not even a pardon could wipe away. 
That a woman, standing in that relation to such 
aman, must necessarily be under his influence. 
Their interests, their fame, are inseparable. 
The testimony was impure at its source, and 
every stream flowing therefrom is contami- 
nated. 

The Counsel contended, that from the cir- 
cumstances in this case, it might fairly be pre- 
sumed, that the relation given by the prisoner 
was correct. This relation was, that one of 
the by-standers handed the prisoner the bill, to 
get changed at the bar, and he innocently 
handed it to the woman to change for something 
to drink, and told her to give the change to 
the owner of the bill. There was a number of 
persons collected—all was bustle and confu- 
sion: and is any thing more common, more 
natural, than the relation of the prisoner? 
There were strong circumstances to show, that 
the prisoner was not the original possessor of 
the bill. No combination is pretended, and 
without it the prosecution falls to the ground. 

The indictment is defective, and varies from 
the testimony. It is for the forgery of the bill in 
question, and contains no count for altering the 
same. This was indispensable. The words of 
the statute, (i vol. N. R. L. p. 404. § 1.) 
must be strictly pursued. The counsel hzre 
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read a case from 2d vol. East's Crown Law, p. 
946, in support of the position. But is it probable, 
is it possible, said the Counsel, that a respectable 
farmer from the country should hazard his very 
existence for the paltry sum of nine dollars ? 

Mr. Rodman complimented the opposite 
Counsel for their zeal and ingenuity, and pro- 
ceeded to state to the Jury, that the indictment 
was sufficient, and the proof was in perfect co- 
incidence, according to the principles of Cri- 
minal Law. The Counsel here adverted to a 
case (2d East’s Crown Law, p. 978.) to show, 
that if any part of an instrument was altered, 
an indictment for the forgery of the whole in- 
strument will lie. He adverted to the facts 
and circumstances of the guilt of the prisoner 
detailed in the testimony. The circumstance 
of presenting it for change, and when the land- 
lord went out, his leaving the house, and tell- 
ing the woman to give it to another, was sus- 
picious. He did not return for his change.— 
Had he not been guilty, would he not have re- 
turned? Did not the conduct of the whole, 
then present, show a combination? On the 
whole, said the Counsel, this crime is of the 
greatest magnitude in its consequences. So- 
ciety has a claim on the Jury to exert their ef- 
forts to check the progress of a great and in- 
creasing evil. 

His Honor the Mayor charged the Jury, that 
the material charge in the indictment was, that 
the prisoner had a false bill in his possession, 
knowing it to be false; that the evidence, if 
true, corresponded with the second count in the 
indictment. The principal question for the 
decision of the Jury is, did the prisoner pass this 
bill, knowing it to be fo ? This question, 
as in most others, relative to the knowledge of 
a man, depends on the whole circumstances of 
the case. His Honor here recapitulated the 
circumstances: the promi.ent one, deserving 
the attention of the Jury, was, that when the 
prisoner went out, he told the woman, that if he 
did not call for the change, she must give it to 
some other ; and that he did not again return. 
Had he not known the bill bad, would he not 
have naturally returned for his change? In 
such cases, however, the Jury were the sole 
judges of the law and fact. 

The Jurors, after retiring for some time, re- 
turned with a verdict of Wot Guilty. He was 
discharged, on payment of costs. 


WILLIAM PIERCE’S CASE. 
If a man has in possession, and passes counterfeit bills, 
- the a of an indictment ood the statute for 
aving im his possession counterfeit bills, knowi 

them to be such, it is a matter of inference to be left 
with the Jury, to be gathered from the whole circam- 
stances of the case,whether he knew the bills to be bad. 

Ropman, Counsel for prosecution. 
Hawains & Price, Counsel for prisoner. 
This was an indictment under the statute 


(1 vol. N. R. Laws, p. 406. § 9.) against the 
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prisoner, for having in his possession forged 
notes, with an intent of passing them, knowing 
them to be such. When the prisoner was first 
arrested by Conklin, one of the constables of 
this city, he had a number of bad bills in his 
possession, which he endeavoured to conceal, 
by grasping them in his hand, from which they 
were with some difficulty wrested. A third per- 
son, at this time, was present, to whom the pri- 
soner had, before that time, passed a 5 dollar 
bill, which was also spurious, and which the 
prisoner admitted that he had so passed. He 
had also in his possession about three dollars 
good money, which he acknowledged he had 
received iu change for a 5 dollar bill which was 
bad, and attached to the indictment. When he 
was first arrested, however, he denied having 
any notes in his possession. 

The prisoner first offered one of these bad 
bills to an oysterman to change; who, with 
the prisoner, referred it to the third person 
above mentioned, for examination, who gave 
information to Conklin, when the prisoner was 
apprehended. 

The Counsel for the prisoner, in a very hand- 
some appeal to the Jury, contended, that the 
principal ingredient to constitute the guilt of 
the prisoner, in this case, was wanting. It was 
not shown, that he knew the bills which he had 
in his possession were bad. That persons from 
the country, not acquainted with the bills of the 
several Banks, are not presumed to know a 
false from a true bill. The Counsel adverted 
to the anxiety displayed by Conklin, the wit- 


| ness on behalf of the prosecution ; and although, 


said the Counsel, the vigilance of the Police of- 
ficers is praiseworthy, yet the situation in 
which they are so frequently placed, is neces- 


| sarily calculated to give their minds an imper- 


| ceptible bias against the offender, unfavorable 





to the developement of truth. 

Mr. Rodman contended, that the testimony in 
this case was sufficient to show that the prison- 
er knew these bills to be bad. Would he, 
when he was asked if he had any more of these 
notes, deny that he had, had he not known 
them bad? Would he, if innocent, when called 
on by the officer, have concealed the bills in 
his hands ? These circumstances fully establish 
his guilt. Why bas he not satisfactorily ac- 
counted for having them4n his possession ? Why 
not show of whom he received them? He con- 
cluded by reminding the Jury, that the crime 
of which the prisoner was charged, was serious 
in its nature, and struck deep at the root of so- 
ciety. 

The Mayor charged the Jury, that the prin- 
cipal point of inquiry in this case was, whether 
the prisoner knew the notes in question to be 
spurious ; that a knowledge, in such cases, was 
generally gathered from circumstances, because 
positive proof could scarcely, if ever, be ob- 
tained. His Honor, after recapitulating the 
circumstances, left it in charge to the Jury, 
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from the whole circumstances, to ascertain 
whether, at the time of the arrest, the prisoner 
knew the bills in his possession were bad. The 
Jury, without retiring, pronounced him Guilty. 

The Court sentenced him to imprisonment in 
the State Prison for seven years. 


(GRAND LARCENY.) 
JAMES RIDGWAY’S CASE. 

Where one of two partners dies, leaving a will, and be- 
fore his executors proceed to the execution of their 
trust, and before any distribution of the property of 
the testator is made, a part of the patnership property 
is stolen from the possession of the survivor ; an alle- 
gation in an indictment for Larceny, that the property 
stolen belonged to the survivor, and the executors of 
the deceased, without naming the executors, is sufli- 
ciently laid. 

Hami.ton, Counsel for prosecution. 

Bocarpus & Hawkins, Counsel for prisoner. 
The prisoner was indicted for Grand Larceny, 

in stealing seven boxes of soap, stated in the in- 

dictment as the property of Peter Allaire and 
the executors of James Jay. It appeared, that 

Allaire and Jay were in parinership in the soap- 

making business; that Jay died, and Allaire 

survived him in the business ; and the property | 
in question was taken before any division or | 
distribution thereof had been made, or the exe- 
cutors of Jay had done any act in relation to 
the will. It appeared, that on the 19th of De- 
cember last, the staple was drawn from the door | 
of the store-door wherein the soap was deposit- 
ed, and seven boxes were stolen; and within 
forty-eight hoars afterwards, Mr. Allaire found 
the soap under a stoop, at the corner of Mul- 
berry and Pump-strects, on the premises where 

a black man resided. The prisoner lived in the 

neighbourhood when the soap was stolen: he 

hired a cartman to take the soap from a field or 
common, very early in the morning, and carry | 
it to the place above mentioned ; and on his way, | 
and before he arrived at the place whete he | 
directed the cartman to leave the soap, he paid | 
the cartman, and leit him. At the time the 

eartman found the soap in the field, there was | 











a black man standing near it, and the cartman || 


then believed the goods stolen. 

Bogardus and FIawkins contended to the | 
Court that the indictment was defective, be- 
cause the right of property at the time these | 
goods were taken, vested in Allaire alone ; but , 
the right of property was stated in the indict- | 
ment as being Allaire’s, and the executors of | 
Jay, without even naming them. 

Hamilton contra. 

By the Court. We reserve the point. 

The prisoner, in his defence, introduced evi- 
dence, showing, that on the 18th day of Decem- 
ber, a man, whom the witness (Wood) did not 
know, called at the house of the prisoner, and 
delivered him a bill of soap toa greater amount 
than the quantity contained in the boxes, as 
sold to him; and that afterwards the prisoner 
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did not find him; but it appeared further, on 
behalf of the prosecution, that when Ridgway 
was under examination before the Police, the 
Police officers went with him to his house, and 
searched for this bill or receipt, but Ridgway 
could not find it. 

Bogardus, for the prisoner, candidly admit- 
ted before the Jury, that there were very strong 
circumstances of suspicion attached to the trans- 
action, on behalf of the defendant; and that he 
had injured his character,and hazarded his liber- 
ty. This he had done, prompted by that spirit 
of avarice which often leads men to purchase 
property without sufficiently examining into the 
title of the holder. The Counsel contended, 
that his client had very foolishly purchased this 
property, for the purpose of making something, 
but unfortunately for him, it was impossible 
to find the vender ; and he is now placed in the 
awful situation of not having it in his power to 
give such an account of it as would exclude 
suspicion. 

Mr. Hamilton contra. 

His Honor the Mayor charged the Jury, that 
there were singular circumstances in this case, 
inconsistent with the innocence of the prisoner. 
The goods were found by the cartman on a 
common, and were removed at an unusual time 
of theday. Instead of going with the cartman 
where the goods were directed to be deposited, 
the prisoner stopped on the way, and paid the 
cartman, and the goods were put under a stoop, 
on premises in possession of a black man,though 
it appeared the prisoner lived in the neighbour- 
hood. The defence set up was, that the prison- 
er had purchased those goods of a stranger, who 
gave him a bill, dated on the 18th day of De- 
cember; and that he afterwards went in pur- 
suit of this man, but could not find him. To 
counteract the effect of this testimony, Curtis 
swears, that while the prisoner was under ex- 
amination before the Police, the witness went 

with him to his house, and the bill could not be 
found. 

Upon the whole, it must be left to the Juror 
to determine, from the whole circumstances of 
the case, whether the prisoner feloniously took 
these goods himself, or was concerned with 
| others in such felonious taking. 

The Jurors pronounced him Guilty. 

Hawkins moved, that the judgment in this 
case be sei aside, and for a new trial; on the 
ground, that the indictment alleged that the 
property stolen belonged to Peter A//aire and 
the executors of James Jay; whereas it appear- 
ed, by the testimony of Allaire, that the leral 
property was vested in himself, although he ¢ .n- 
sidered that he was bound in equity to account 
with the executors of Jay fora moiety. He con- 
tended that it was necessary that the leg al. and 
aot the equitable owner or owners, should have 
been set forth in this indictment. But at ony 
rate, if it were suflicient to allege in the in- 
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laire and the executors, the executors 
ought to have been particularly named. 

Hamiiton contra. 

By the Court. The allegation is sufficiently 
laid in the indictment. It is conceded, that the 
legal property in this case was in Allaire; and 
there is no doubt but an allegation in the 
indictment, that he was the owner of the goods, 
would have been sufficient: but it does not fol- 
low that the allegation, as now stated in the in- 
dictment, is wrong. The equitable title to 
these goods, at the time they were stolen, was 
vested in Allaire, and the executors of James 
Jay. The executors were entitled to a moiety 
as the trustees of those heirs. An equitable 
title is sufficient ; and the general name of exe- 
cutors, without particularly naming them, is 
sufficiently certain. 

The motion must, therefore, be denied. The 
prisouer was sentenced to the State Prison for 
three years and a day. 


PETER BUCK, JOSEPH PALMER, AND 
AVERY REED’S CASE. 

If two persons, at the same time, steal from another dif- 
ferent sums, each of which amount to less than 12 dolls. 
50 cts. but which, if added ther, amount to more 
than that sum ; and if, when the person thus losing his 
money, attempts to leave the house, a third person 
with the thieves assaults and pulls him back, should 
the Jurors believe that the three were aiding, abetting, 
and assisting ia the commission of the felony, they are 
justifiable in finding them guilty of Grand Larceny. 

Ropman, Counsel for the prosecution. 
Hawkins, Counsel for the prisoner. 


The prisoners were indicted for Grand Lar- 
ceny, in stealing a sum of money in bills, from 
a Mr. Buckhout, a young man from the country. 
Tt appeared, that Buckhout arrived in this city 
from the country, and on the Thursday before 
Christmas, fell im company with Buck, one of 
the prisoners, with whom he gambled and drank, 
so that he was considerably intoxicated, and 
went to several houses of ill fame in and about 
Bancker-street. Afterwards Buck invited him 
into a grocery at the corner of Walnut and 
Bancker-streets, and the other two prisoners 
were there. Buckhout called for something to 
drink, and took out of his purse two 5 dollar 
bills, and a 3 dollar bill, and laid the purse and 
bills on the counter. At this time he had a dol- 
lar bill and about 87 cents in Corporation bills, 
under his left arm, as he was leaning on the 
counter. By the general statement of Buckhout 
it appeared, that when he first came into this 
grocery he had about 30 dollars, and lest about 
20 dollars; and that there was some money left 
in the purse when it was laid on the counter. 

Buck, standing on the right side of Buck- 
hout, asked him to count his money, and reach- 
ing round his hand, pulled the money from un- 
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told them to give him his money; to which 
they each replied in turn, “ If you say I have 
got your money, I’ll slap ycur chops for you.” 
After Buck took the money he called for a haif 
pint of liquor, and gave for change a 3 dollar 
bill ; but it did not otherwise appear, except by 
the general statement of Buckhout, that this 
three dollar bill was taken by either of the pri- 
soners. Buckhout, on attempting to go out of 
the shop, was seized by the three prisovers and 
pulled back. The prisoners were together, and 
& previous intimacy between them was proved. 

The indictment was supported fully. Haw- 
kins said, that candor forbid an attempt te ex- 
culpate the two prisoners first named in the 
indictment, from the charge of Larceny. He 
contended, however, that there was not positive 
proof of their taking more than about eleven 
dollars and eighty-seven cents, and this sum 
too taken separately by the two prisoners, 
and no combination appeared: here were two 
specific thefts. The Jurors, therefore, onght 
not to find them guilty of Grand Larceny, but 
in a case of doubt, lean on the side of mercy. 
With respect to Reed, the Counsel contended, 
that there was only one solitary circumstance 
on which the public prosecutor could call on the 
Jurors for a verdict. He pulled Buckhout back ; 
and might not the Jury rationally infer, that his 
motive in doing this, was to have the business 
settled on the spot ? 

Rodman said, that after the concession made 











der Buckhout’s arm, while Palmer took the 
purse and the two 5 dollar bills and put them | 





into hi. pocket. Buckhout turned round, and |; 


by the opposite Counsel, little remained for him 
to say to the Jurors. He contended, however, 
that from the statement of Buckhout, with re- 
gard to sums, combined with the strong circu:n- 
stance that a three dollar bill was laid on the 
counter, and that one was afterwards offered by 
Buck, a violent presumption arose, that this 
bill was also taken by the prisoners. Here were 
no specific thefts; a strong concert between 
the Whole was formed to rob an ignorant coun- 
tryman of his money, under circumstances of 
peculiar aggravation. 

His Honor the Mayor charged the Jurors, 
that since it was conceded that two of the pri- 
soners were guilty, the only questions left for 
decision were, Ist, iow much money was ta- 
ken ; and 2d, Is Reed, one of the three prisoners, 
guilty with the rest ? His Honor here pointed 
out the distinction between Grand and Petit 
Larceny, and their consequent punishment, to 
show the Jurors the importance of a careful ex- 
amination of the first question. On this head 
he also fully detailed the testimony adduced, 
and charged the Jury, that a Grand Larceny 
could no more be divided into -several Petit 
Larcenies, than that these could be joined to 
make up a Grand Larceny: that if one stands 
by, aiding, abetting and assisting another in the 
commission of this crime, he is in law a princi- 
pal. The enly inquiry for the Jurors, in re- 
spect to Reed, was referable to that principle. 

Tue Jurors found the three prisoners guilty 
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The Court sentenced Buck 


ef grand larceny. 
and Palmer to the State-Prison, each for three 
years and a day, and suspended the sentence ot 
Reed till next term. 





PETER MITCHELL’S CASE. 
Vigilance in Clerks is highly commendable. 

The prisoner was indicted for grand larceny, 
in stealing a valuable shawl from the store of 
Oliver E. 
Cobb, the witness for the prosecution,* wes a 
clerk in the store, when the prisoner called 
there and inquired for handkerchiefs. The 
clerk handed him down several parcels, and he 
pretended not to be suited ; and tried to divert 
ihe attention of the lad, by referring him to some 
in the back part of the store, which he said 
would suit him. 

The clerk was suspicious of him from the 
time he first came in; kept his eye fixed on him 
when he went for the handkerchiefs in the back 
part of the store, and observed him steal the 
shawl, and put it under his coat. The clerk 
then went up to him, and said, “‘that is our 
shawl”—To which the prisoner said, “‘ is it?” 

He was then about making off, when the lad 
seized him by the collar, called for assistance, 
and several persons in a short time came in, 
and the thief was apprehended. 

His counsel abandoned his defence, and the 
jurors found him gutliy. 

He was sentenced to the State-Prison for five 
years. 

* We were much pleased with the plain, distinct rela- 
tion given by this witness, who is a young lad, as we 
judge, about fourteen years of age. ——_ young, and 

1 
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as we believe, unaccustomed to public ing, he seem- 
ed to know better than many orators, reat object of 
speech—to be heard and understood. Editor. 





JOHN NORRIS’ CASE. 

He was indicted for stealing a gallon of rum 
from on board of a vessel, and for an assault 
and battery committed on Mr. Kennedy. The 
prisoner was detected in drawing the rum; he 
left it and ran, and Kennedy pursuing him, he 
turned upon Kennedy, and knocked bim down. 
He was acquitted of the larceny, and found 
guilty of the assault and battery; and was sen- 
teaced to the City-Prison for ten days. 





THOMAS MORRIS’ CASE. 

The prisoner was tried, and found guilty of 
breaking open a chest of John Bennet, and ta- 
king a considerable quantity of clothes. 

e was found guilty of grand larceny, and 
was sentenced to the State-Prison fr three 
years and a day. 

————-_ J 
THOMAS M‘GUIRE’S CASE. 

The prisoner was indicted for grand la rceny ; 
tried, and found guilty of petit larceny, it: steal- 
ing a great coat from the e of a hoy ise in 
Broadway. In about ten days after this theft, 
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the prisoner was discovered in this same entry. 
The coat was found in his possession. : 
He was sentenced to the City-Prison for 
eighteen months. 
(Sowy mae ee 


JOSEPH NICHOLS’ CASE. 

The prisoner was at the grocery of Walter 
Dunn, in this city, and snatched from the 
hands of Mr. Dunn a sum of money in bills, 
end endeavored to effect his escape by running 
into the street. The watch wascalled, and the 
prisoner apprehended. 

He was found guilty of petit larceny, and 
sentenced to the City-Prison for eighteen 


months. 
ae se 


FRANCIS BURNS AND DAVID GRIN.- 
NELL’S CASE. 

Thomas Kennedy had a silver watch snatch- 
ed out of his fob, in the evening, by some per- 
son unknown. The watch was afterwards found 
in possession of Burns, and Grinnell was with 
him when they attempted to sellit. They both 
claimed it, and gave no satisfactory account 
how they came by it. 

Burns was convicted of grand larceny, and 
sentenced tothe State-Prison. 


JOHN WILLIAMS’ CASE. 
Hawxtns, Counsel for the Prisoner. 

The prisoner, a colored man, was indicted for 
grand lareeny, in stealing a great coat, and a 
pocket-book containing seven or eight dollars 
in bank bills, the property of John Wilkes. 
The coat, with the pocket-book in one of the 
pockets, was stolen from Mr. Wilkes’ grocery ; 
and the prisoner was seen in the shop the same 
evening the coat was stolen. Afterwards, pur- 
suit being made, the coat, but not the pocket- 
book, was found on the prisoner. He gave no 
satisfactory account of the manner of his get- 
ting the coat. 

Hawkins told the jury, that the only question 
for them to determine was, how much was the 
coat worth. 

The jury found him guilty of petit larceny, 
and he was sentenced to the City-Prison for 


nine months. 
om: eee 


GEORGE FREDERICK COOKE’S CASE. 

The prisoner was indicted for grand larceny, 
in stealing a picture, the likeness of Thomas A. 
Cooper, the famous tragic actor, of this city. 
Mr. Cooper was about moving, when the pic- 
ture was taken down, and set in some part of 
the room, from which it was stolen. The pri- 
soner brought it to the house of a lady in this 
city, and offered it for sale for *wo dollars, al- 
leging that it was the likeness of bis father, 
who lived in Eogland. He carried it through 
the streets in the middle of the day ; and before 
he entered the house of the lady to whom he 
offered it for sale, tried to .agage her son, a 




























































young lad, to it to the Play-house, through 
Seats nat dingetig leila to teat giaas. “the 
picture was recognised as the likeness of Mr. 
Cooper, and the prisoner was apprehended. 

John A. Graham, of counse) for the prisoner, 
said that the prisoner was an idiot. Although 
the jury had no positive testimony on that head, 
yethe contended there was ocular demonstra- 
tion of the fact by inspection. Independent of 
this, the circumstances in the case were suffi- 
cient to establish his insanity. On the first 
head, the counsel informed the jury that he 
possessed a k of physiognomy ; and 
tha madness itself was stamped on every linea- 
ment of the prisoner’s countenance, by the 
hand of nature. I do aver, said he, that every 

of that vacant, staring eye, every move- 
ment of that head—nay, his whole exterior, 
indicates downright madness. He is surely 
under the visitation of the Almighty. He is 
an object of pity. : 

But the circumstances of the case were suf- 
ficient to convince the most incredulous that the 
prisoner was @ madman. The likeness, said 
he, is produced here before us ; it has been pro- 
nounced by the best judges, as a most inimita- 
ble likeness—it is valuable; it is superb ; and 
some hundred years hence, this monument of 
genius might sell for several hundred dollars. 
The prisoner offered it for two dollars! That 
is not all—he took the likeness of a gentleman 
famous as an actor, and known to every man, 
woman and child of this community, through 
the streets of this populous city, subject to the 
gaze of the curious and inquisitive, the busy 
and idle, in the fulllight of day! Does not this 
demonstrate idiotism’ I hope, said the coun- 
sel, really, for the sake of humanity, that your 
honors would permit me to examine the prison- 
er in view of the jury. 

By the Court. You are at liberty. 

Counsel, (speaking to the prisoner.) Where 





did you come from last ? 
risoner, (sh ing up his shoulders, and 
making wry -) From the streets. 


Counsel, (to the Court.) Did your honors 
hear? He says he came from the streets last ! 
(The whole court in a roar.) Constable. Si- 
lence! Ido contend, gentlemen of the jury, 
that we have now positive proof of his madness. 
I have undertaken this defence from pure disin- 
terested motives : on this occasion, my feelings 
almost overcome me, and I must leave the 
cause with yon. 

By the Court. Gentlemen, it is pretended, but 
is not in evidence, that the prisoner is insane.* 





* In the proceedings in the case of the King vs. John 
Frith, for high treason, at the Old Bailey, April 17, 1790, 
before lord Kenyon, the prisoner was indicted for throw- 
ing a large stone +"'th great violence, towards the king, as | 
he was —— the state coach to parliament. 
ing put to the 
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On be- |) 

1 ar, the prisoner discovered evident marks || 

of yey, by his wild incoherent answers to his counse| ; || 
.) 


urt then observed, that “* such is the humanity || 


The jurors immediately pronounced jj, 


He was sentenced to the State-Prison {, 
three years and one day. 


}—_—___] 

ELIZA PERKINS’ CASE. 
Hamitton, Counsel for the Prosecution. 
Prict, Counsel for Prisoner. 

The prisoner, a young female, was indicte 
for grand larceny, in er my a pocket-boo; 


containing 140 dollars, of Na. 
thaniel Hopping. It that a few day, 
before the trial, ng, who is a marrie( 


man, came from New-Jersey about 8 o’clock ip 
the evening, and with another countryman, 
went to the house of Mrs. Daniel, at the corner 
of Cherry and Walnut-streets. The prisoner, 
with others, was dancing ; and on the appear. 
ance of Hopping, she manifested much fondnes 
towards him, and (as he expressed it) hung 
round him. He joined in the dance, and in the 
course of the eveniag, called for some gin and 
treated the prisoner. She absented herself; 
and Hopping went out of the door and saw her, 
when she fled from him. In ashort time after, 
he missed his pocket-book, which he carried in 
the side-pocket of his coat. He could not find 
her that night. The next day he called on her, 
with a friend, when she of them not to 
send her to Bridewell, and she would restore 
the money. She paid back twenty-eight dol- 
lars, and said she lad lost the pocket-book. . 

It appeared that she paid several debts the 
same evening that she was with Hopping; the 
principal one of which was a debt of thirty-one 
dollars due Mrs. Daniel. 

Price contended, that there was not sufficient 
evidence of an actual felonious taking in this 
case to constitute the offence. No doubt she 
found the pocket-book on the floor ; the prose- 
cutor, perhaps in ing about right merrily 
at the sound of the viol, with these Cyprian 
damsels, dropped it imadvertently. The cir- 
cumstance of paying her debts rather opera- 
ted in her favor. She did no more than what! 
every honest girl ought to do. 

Hamilton, contra. 

The jurors immediately pronounced her 
guilty, but recommended her to mercy, by rea- 
son of her youth. 

Fier sentence was suspended until the nex' 
term. 





of the law im Engiand, that in all stages,both when the act 
is committed, at the time the prisoner makes his defence, 
and even af. the day of his execution, it is important to 
settle what his state of mind is ; and at the time he is call- 
ed to plead, if there are circumstances that suggest to 
one’s min¢|, that he is not in possession of his reason, we 
must certr:inly be careful that nothing is introduced into 
the admin istration of justice but whet belongs to that ad- 
ministration.” ‘The Court then directed that the jurors 
be sworr:, to inguire whether the prisoner was then ot 
sound nu ad and understanding, or not. Witnesses were 


called, 'who established his insanity, and the prisone’ 


Was rep anded to prisom 
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MISDEMEANOR. ) 
JOHN RING’S CASE. 

An indictment cannot be supperted for obtaining goods 
under false pretences, in @ case where a contract is 
made between the vender end vendee for the payment 
of cash on the delivery, although the vendee, at the 

time the contract is made, makes a false representation 

to the vender in relation to his name and occupation, 


and, without paying the cash, procures a cartman, 
loads the cpm its them at the store of a 
third the vender still continuing with the goods. 


— such a case, the right of property is not di- 
vi 
Ropman, Counsel for the Prosecution. 
Hawkins, Counsel for the prisoner. 

This was an indictment on the statute (1 vol. 
N. R. L. p. 410. § 13.) for obtaining four barrels 
cf four, the property «/ Abraham Birdsall & Co. 
by false pretences. From the testimony it ap- 
peared, that the prisoner, some time last De- 
cember, called on a Mr. Carpenter, a partner 
in the above house, to purchase flour, represent- 
ing that he was a baker, by the name of John 
Rose. and that he was concerned with David 
Morris, a baker in Harman-street. A con- 
tract was then made by him with Carpenter for 
four barrels of flour, at $7 50a barrel, for which 
he agreed to pay cash on the delivery. While 
Carpenter was busy in making out the bill for 
John Rose & Co. the prisoner procured a cart- 
man and loaded the flour, telling Carpenter, 
several times, that he would pay the money, and 
send it by the cartman. Carpenter, being 
somewhat suspicious, followed the cartman and 
the prisoner into Harman-street for the money, 
which the prisoner promised to pay him there. 
When they arrived in that street, the prisoner 
informed Carpenter that the flour was to go to 
Corlaer’s-Hook,to be retailed in a store in which 
one Nelson and himself were partners. Car- 
penter still continued with the cartman, and 
when they arrived at the store of Nelson, an ex- 
planation took place, and Nelson informed Car- 
penter, that he had no concern with the pri- 
soner, who had been there a short time before, 
and offered to sell flour at $7 a barrel, which 
Nelson considered a bargain, and would have 
purchased, had he not been cautioned to the 
contrary by his partner. The prisoner was 
present when this relation was given by Nel- 
son to Carpenter, but he refused to deliver back 
the flour to Carpenter, alleging that it was a 
fair bargain. The flour was stored by the pri- 
soner with Nelson, and both parties claiming it, 
Nelson then refused to deliver it to either. 

Hawkins submitted to the court, whether, 
from the tes imony offered, the charge could be 
supported in law, inasmuch as the most that 
could be imputed to the prisoner in this case, 
was lying and misrepresentation. The Court 
reserved the point of law; and, after the ar- 
guments of the counsel, and the charge of the 
court, the prisoner was fo:nd guilty by the jury. 

Hawkins afterwards moved an arrest of judg- 
ment, on two grounds—Ist, That there was not 
such a false pretence in this case as comes with- 


————— 
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in the purview of the statute—and, 2d, The 
owner was not divested of his property. On 
the first ground the counsel contended, that 
Carpenter trusted the prisoner on his naked 
assertion. With ordinary prudence, the vender 
might have guarded against his barefaced mis- 
representation. Here were no false tokens, 
no pretences, except those generally resorted 
to by irresponsible persons to obtain credit. 
The common law principle is not affected by 
the statute. According to the principles of com- 
mon law, the pretence must be such as affects 
the public interest. He cited Wheatley’s case, 
(2d East’s Crown Law, p. 818.) and Young's 
case, (ib. 828.) in support of his doctrine. 

On the other ground, the counsel said, that 
by the evidence, it appeared there was no deli- 
very of these goods to the vendee. The owner 
followed his property until it arrived at the store 
of Nelson. And, even now, should Carpenter 
demand the property, and Nelson should refuse 
to deliver it, trover would lie to recover the 
value. If so, this judgment cannot be support- 
ed. The consummation of the contract did not 
take place until the payment of the money. 

Rodman contended, that the common law 
principle, adverted to by the opposite counsel, 
did not in this case apply. The statute was 
enacted to protect the weaker part of mankind 
against the frauds practised by the artful and 
designing. It is well known, that among the 
great body of merchants in this city, many are 
liable to be deceived by such false pretences as 
were resorted to in this case. The bill here 
was made out for John Rose & Co. and the 
goods were delivered, on the idea that the pri- 
soner was a partner of Morris, both of which 
were false pretences in purview of the statute. 
He cited the ease of the King vs. Jackson, 3 
vol. Camp. Nisi Prius, p. 370. 

By the Court. In this case it appears, that 
the goods, charged in the indictment as having 
been obtained by false pretences, were pur- 
chased for cash, to be paid on the delivery. 
With ordinary prudence the owner might have 
guarded against imposition. From the testimo- 
ny of Carpenter it appeared, that he followed 
the prisoner, and the cartman who had the goods, 
to the store of Nelson, where they were depo- 


! sited; that each party claimed the property, 


and that Nelson then refused to deliver it to 
either. The contract, in this case, was not con- 
summated until the payment of the money, and 
the right of property was not divested. The 
Court is not aware, that in any case where cash 
is to be paid on the delivery of goods, if the goods 
are obtained before the payment of the money, 
an indictment can be supported under the sta- 
tute for obtaining the goods by false pretences. 
There was not such a false pretence in this case 
as comes witliin the purview of the statute. 
The judgment, therefore, must be arrested. 
The prisoner was discharged on the payment 








of costs. 
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PHILIP M:‘NIFEF’S CASE. 

In the traverse of an indictinent for receiving stolen goods, 
knowing them to be stolen, an objection dotg not lie to 
the competency of the thiefas a witness. His credibi- 
lity only is affected ; and if he is corroborated in his 
testimony sufficientiy, the jury is justified in finding the 
prisoner guilty. [t seems that evidence, in such a case, 
that the prisoner had purchased other goods of the 
thief, not contained in the indictment, is improper ; but 
that a general understanding between them, to receive 
stolen property, is admissible. 

Hamiv_ton & Price, Counsel for prosecution. 

Sampson & Wirson, Counsel fur the prisoner. 

The prisoner was indicted under the statute 
{1 vol. N. R. Laws, p. 410 ) 13.) for receiving a 
piece of silk stolen from Ira Bush, 2 merchant 
in Maiden-lane, knowing it to be stolen. The 
prisoner was a travelling clock-maker and ped- 
lar, aud lately came from Albany to this city. 
Mr. Bush had a considerable qnantity of plaided 
silk in his store, and the piece in question con- 
tained sixty or seventy yards before he lost it. 
He did not miss the silk until within afew days 
then past; when he was called on to goto the 
Police Office, where le found a part of the piece, 
(about twenty-eight yards) which was produced 
in court. The owner sufficiently ideatified the 

perty. . 

Joseph Betts, a lad apparently about thirteen 
years of age, swore that David Gordon and him- 
self stole the silk, and sold it to Jeremiah Tot- 
ten and Alston Place ; for which they each re- 
ceived $11. This witness further swore, that 
Alston Place and himself were then prisoners 
im Bridewell.* 

Jeremiah Totten swore, that he sold the silk 
to the prisoner, at seventy-five cents a yard ; 
and that he then informed the prisoner that it 
was stolen property. No person was present 
when it was sold; and it was delivered to the 
prisoner in the street, the next morning after 
the barrain was made. 

Hamilton here offered to prove by Totten, 
that he had beture that time sold otber stolen 





goods to the prisoner. 
The counsel on behalf of the prisoner object- | 
ed to the testimony, on the ground, that if true, | 
this would form a substantial ground for another 
criminal prosecution. 
Hamilton, in connexion with this testimony, | 
® We kara by an article from the Boston Paliadium, | 
that during the present february Tera of the Municipal 
Court in + Be town, Alston Place, al. dic. John Stringer, | 
was convicted of tour distinct larcenics, and sentenced to | 
the state-prison for ten years. And that David Gordon | 
and Joseph Betts were also convicted of similar offences, | 
and sentes.ced for three years. Betts had been sentenced 
to the state-prison, in this place, for seven years, but libe- 
rated after one ; Gordon for nine years, but was liberated 
in twq@ears, and Place, an old offender, was sentenced 
for life But was liberated in one year, on condition of leav- 
ing the United States. It appears, that after their libe- 
ration they returned to Boston, commenced new depreda- 
tions, with set plunder returned to this city ina 
where, by vigilance of the police, they were 
— and ‘eumadiate iate informa z= given to the 
of the stolen property in Boston. 











| a part of the money from another. 


' offered to show, that there was a general unde-. 
| standing between the witness and the prison; 
to sell and parchase stolen goods generally, 

By the Court. You are at liberty to show 
such general understanding, without show), 
that other goods not contained in the indjc;, 
ment, were purchased. 

On the cross-examination of Totten, it ap- 
peared that he had been sentenced to the Stajo. 
Prison for fourteen years, for the crime of arson, 
but had received a pardon. He gave no satis. 
factory account of his employment since he 
came from the State-Prison. At the time «; 
trial, he was prisoner in Bridewell, and had tc, 
indictments against bim in the sessions. 

It appeared, that two or three wecks ago 
Betts and Totten gave information to the ofi- 
cers of police where the store was from which 
the property was stolen; and when the prison. 
er was apprehended, be said that the silk be- 
longed to him, and that he had purchased it «i 
persons out of whom he could make a bargain. 

A witness named M‘Donald, swore in sub- 


| Stance, that the prisoner had often advised hits 


to steal goods, and he would give him two- 
thirds of their value, to which the witness never 
would consent. When the constables first cane 
for M‘Niff at his lodgings, he told this witness 
that he had stolen goods with him, and offered 
him $5 to help him out of the city with the goods. 
The witness advised with Mr. O’Blenis, one of 
the officers of the Police, on the subject; who 
told him to get $100 from the prisoner, could he 
induce him to offer that sum, and bring it to the 
police. 

Several witnesses were called by the prisoner 
to invalidate the testimony of M‘Donald ; from 
whom it appeared, in subsiance, that there had 
been a quarrel between M Donald and the pri- 
soner ; and that M‘ Donald declared he woul be 
revenged on the prisoner, for he had him jn his 
power. When the prisoner was first arrested, 
M‘Donald said he was very sorry he had taken 
him up; and that he did it, because he refused 
to give him $5 according to contract. 

Mrs. M‘Mulligan swore, that when the pri- 
soner was about being apprehended, M‘Donald 
proposed to her to raise $60, for the purpose of 
conveying the prisoner away; and that she 
should induce a young girl to steal the whole or 
It appeared 
further, by the testimony on the part of the pri- 
soner, that on the day of trial, M‘Donald offer- 
ed to abscond for $5. The principal part of 
this testimony, in the defence, however, came 
from aman who kept a grocery in Bancker- 
street, and had entertained the prisoner at his 
house. 

Sampson argued, that the indictment could 
not be maintained under the laws of this state ; 
and that if such indictments can be supported 
in England, it is by means of an express statute, 
never adopted by our legislature. He then 
took this view of the law: 
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The old common law doctrine of approve- 
ments has long fallen into disuse in England, 
and never was in use in this country ; for part 
of it was trial by battle, which never was here. 
Lord Hale has said, “that more mischief had 
arisen to good men from these approvements, 
and false and malicious accusations of despe- 
rate villains, than benefit to the public from the 
discovery and convicticn of great offenders.” 

But in some cases of great supposed necessity, 
certain statutory provisions have been substitu- 
ted; holding, as it were, the mean course be- 
tween those ancient barbarities, and the more 
benign principles of the law. Such are those 
touching the receivers of stolen goods. 

The statute (3 & 4 W. & M.) made the re- 
ceiver of the goods, as the receiver of the felon 
was at common law, an accessary to the felony, 
and liable to the same punishment. It was of 
course indispensable to convict the thief, before 
the receiver could be tried. But as the receiver 
might sometimes be the greatest delinquent, 
and keep his instruments out of the way, the 
first, and also the fifth Anne, to remedy that 
mischief, went so far as to declare, that it might 
be lawful to prosecute the receiver, though the 
principal felon (the thief) could not be taken. 
And our act, declaring the punishment of 
crimes, (1 vol. N. R. Laws, p. 410. § 5,) is pre- 
cisely to the same effect. The subsequent sta- 
tute (22 G. 3.) which goes a step further, and 
enacts, that the receiver may be prosecuted, al- 
though the principal is taken, and is amenable 
to justice, has not been adopted; and has been 
of course rejected, and excluded from our sta- 
tutory code. There is, therefore, noauthority, 
either by common law or statute, to warrant 
this prosecution. Ifthere were, it surely would 
be the duty of the counsel for the prosecution 
to show it; for it is going too far to convict a 
man without law, whatever the prosecutor’s 
opinion of his guilt may be. And the cases de- 
cided in England during the period that their 
jaw was what ours now is, will show how re- 
verendly and religiously the English tribunals 
abstained from such infraction of law. 

Sir Michael Foster, treating of accomplices, 
in the 3d chap. of his third discourse, (p. 373.) 


uses these words : * I know attempts have been | 


made under various shapes, to prosecute the of- 
fender for a misdemeanor, while the principal 
hath been im custody, and amenable, but not 
convicted. But I think all devices of that kind 
ulterly illegal; for the acts clearly provide 
against one and the same mischief, viz. where 
the principal absconds, and is not amenable to 
justice.” Sir William Blackstone, (4 Com. 133.) 
adops his authority in these terms: * So that 
now (says he) the prosecutor has two methods 
in his choice, either to punish the receiver for 
the misdemeanor before the thief is taken, or 
to wait till the felon is convicted, and then pun- 
ish them as accessaries to the felony.” 

When our legislature rejected the statute, 


(22 Geo. 3.) had they not good reason ? Might 
they not have foreseen just such scenes as this 
trial has exhibited? That jurors might be fa- 
miliarized with profligated denunciators, and 
lose that apprehensive feeling of horror, which 
is given by nature, as the aversion to reptiles 
that are poisonous, as a means of self-protection 
—an instinct stronger and safer than erring 
reason ; a sentiment which, if it is once blunt- 
ed or neutralized, leaves the moral being like 
the salt that has lost its savor, and cannot again 
be salted. 

What must these wretches think themselves 
of law and justice, when their sayings are rati- 
fied by twelve jurors, upon oath, and they are 
borne in triumph on their verdict? What is to 
be the credit of honest men, if such as these are 
on the same footing? They come not to speak 
truth, and no cross interrogation can extract it 
fully from them. They will, perhaps, content 
themselves at present, by visiting their sins up- 
on such as unfortunately have not sufficient 
weight of character to oppose to their combina- 
tions; but if ever civil commotions and rancor- 
ous factions should agitate the community, what 
beast of prey, what monster of nature, or fabled 
creature of the mythology ; what tiger’s fang, 
or serpent’s tooth, could be more dangerous? 
It is not *‘to do a great good, do a little ill,” 
but to do a great evil, for the sake of convicting 
Philip M‘Niff, the pedlar and travelling clock- 
maker, &c. Is he or his accusers most danger- 
ous to the community, or deserving of punish- 
ment ? 

Totten was sentenced to fourteen years im- 
prisonment for arson; but he was pardoned out 
of the State-Prison ; and that, say the lawyers, 








made him a new man. If it made him new, did 
it make him a better man? He has been so of- 
ten in gaol since, that he cannot take time to 
| tell you his adventures. His business is now to 
convict M‘Niff, and to get rid of the ten indict- 
ments here pending against him; and he has 
| not time for questions that are not fo that point. 
' Betts is thirteen years old, but as familiar with 
| the Bridewell at the kitten with the fireside ; 
and, like the turnspit cur, is brought up here 
‘daily, and sent back when the roast is finished. 
M‘Donald is too honest for this life: he had $50 
offered, and police absolution to the extent of 
$100 ; and yet finishes by asking only $5! He 
would not distress poor Mrs. Mulligan, by taking 
the sixty from her, unless her friend would steal 
the half, to make it more easy to ker. That was 
very considerate, and shows a good spirit. 
Now, allowing this indictment to be accord- 
ing to law, was ever such testimony adduced in 
any othercase? A single approver has been ad- 
mitted to connect a chain, where nothing but a 
connecting link was wanted; but a whole 
chain of such materials, is a curious piece of 
workmanship. Run them as you will, abreast 
or tandem, together, like a fagot, or end to 
end, they are slighter than a rope ladder, 
I. 
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though the ropes were of sand. One is bad, 
two worse, three incredible in the supcriative 
degree. To value them rightly, you must 
multiply their respective iniquities into each 
other; you must calculate by logarithms, and 
resort to the algebraic powers. Arithmetical or 
geometrical proportion cannot determine how 
much they are not to be believed. The chance 
of their speaking truth altogether, is as far 
off as the eclipse of sun and moon in one day, 
or the appearance of three comets in conjunc- 
tion. It would be utterly unsafe to hang such 
men upon their own confession. They lay 
their scene, like a Spanish comedy, in the dark. 
and in the street; taking care that no person 
shall be witness; and thus they baile all de- 
tection. 
beating his wife ; but this day he has made high- 
er proofs. Betts hastwocallings; one half the 
time he thieves, and the other he wi/nesses. 

The counse! finished by expressing his appre- 
hensions that, notwithstanding al! he had urged, 
the prisoner might be convicted; because the 
ease was, and would, he forasaw, be sirongl) 
pressed ; and because of the overbearing and 
appalling power of the devil and his imps, when 
they are once let loose, and justice is so tame as 
to play and fondle with the cloven foot. 

He was followed by Mr. Wilson; who ina 
very impressive address to the jury, expatiated 
on the danger of placing confidence in the tes- 
fimony on behalf of the prosecution. 

Mr. Price, on behalf of the prosecution, be- 
gan by saying, that if the verdict in this cause 
rested solely on the eloquence of the counsel, 
in vain might the public prosecutor hope for a 
conviction of the prisoner. He hoped and be- 
lieved, however, that the minds of the jurors 


were sufficiently fortified against the imposing || 


statements of counsel, whose duty ever justifi- 


M:‘Donald was oaly in Brideweil for | 
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ed them in placing tle case of their client in the | 


fairest light, and sometimes making “‘ the worse 
appear the better reason.” We seek, said ihe 
counsel, in this case, the conviction of the pri- 
soner, on the testimony of three witnesses, con- 
curring in the same facts. We corroborate 
their statement, by the unimpeached testimony 
of three others, one the loser, and the cthers the 
finders of this stolen property. 

He averred the law to be, that an accomplice 


was a competent wiiness in cases of life and | 


death ; and adverted to the several cases of ar- 
son lately decided in the criminal courts in 


this city, in which Richard Parsells, an accom- | 


plice, was the only witness to establish the | 


guilt of his ceadjutors. 
sel, how should we ever be able to drag to the 
light of day, crimes conceived and perpretrated 
in secret, if the testimony of the accomplice 
sioula be excluded? The jury in this, as in 


Indeed, said the coun- | 


other cases, were bound to serutinise and weigh | 


the testimony, and examine carefully the whole 


circumstances of the case; and if, after such | 
examination, there remained not a rational, 





‘len. 


doubt of guilt, it was their duty to convict the 


| prisoner, from whatever source the testimony 


might be derived. The counsel here adveried 
to the testimony, and the several circumstances 
tending to establish the guilt of the prisoner, 
His situation, his mode of life was suspicious. 
lie was a vagrant, almost begging his bread 
from door to door; and when called on by the 
police, he has this valuable piece of silk, and 
other articles of merchandise, which, in his own 
words, he bought from those ‘‘ out of whom he 
could make a bargain.”” Was this a satisfactory 
account, consistent with his inmnecence? Yon 
find him also, when apprised that the police offi- 
cers were in pursuit of him, trembling with guilt, 
and offering a sum of money to be conveyed, 
with his ill-gotten property, out of the city. You 
find the stolen property, with many other arti- 
cles, on him, which are now in the police. 

The counsel concluded by saying, that al- 


‘| though the opposite counsel had made extraor- 
| dinary efforts to exculpate the prisoner,he hoped 


the jury would duly exemine the facts and cir- 
cumstances laid before them on behalf of the 
people; and if, after such an examination, not 
a doubt remained of the guilt of the prisoner, 
that for the sake of protecting the property of 
individuals in this city, for the purpose of aid- 
ing the sacred cause of morality, he hoped they 
would convict the prisoner. 

His honor the mayor charged the jury, that 
in cases of this kind, the evidence of the know- 
ledge of the prisoner that the goods were stolen, 
generally depended on the accomplice. But, 
although the law pronounced the accomplice 
competent, yet it was the province of the court 


|| and jury to scrutinize and examine such testi- 


mony with much strictuess. In the first place, 
if was necessary to show these goods were sto- 
Of this there was no doubt, and as little 


| remained that they were received by the pri- 


| soner. 
| found in his possession. 


/ circumstance 


They were stolen from the store, and 
The principal, and in- 
deed ihe only poiat of inquiry is, did the prison- 
er know them to be stolen? We have the strong 
here, that be has not accounted 
how be came by them: and if Totten is to be 


believed, we have full evidence of the fact. Al- 
| though this witness had been pardoned, yet he 


comes before us under strozg circumstances of 
uspicion. It must be conceded, that if his 
testimony stood alone, uncorroborated by other 
testimony, it would be unsafe to place full reli- 
ance on his statement: but we find that he is 
correboraied on this point by M'Donald. who 
does not stand preci-ely on the same ground 


| with Totten—and although it was attempted te 
_ impeach his testimony, yet it must be recoll«ct- 


ed, that for this purpose the prisoner had re- 
course to persons who had taken him in their 
house as aninmate. On the whole, it must be 
left to the jurors to judge, from all the circum- 
stances of the case, whether the prisoner knew 
these goods to be stolen. 





——_—- - 





The jurors found him guilty. 


The court sentenced him for two vears tothe | 


City-Prison, and to pay a fine of $250, and to 
stand committed until he paid the tine. 


—<D +o 


SUMMARY. 


The strict attention of the Grand Jury to their 
duties during the whole of this term, is highly me- 
ritorious, Nearly one hundred indictments were 
found by them ; and for several days their atten- 
tion was occupied in the discovery of testimony 
concerning achalienge to fight a duel, said to have 
been recently given by some person in this city. 

Charles Mitchell, a young man of good exter- 
nal appearance, on being arraigned, plead gutity 
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to two indictments for forgery, and one for grand | 
larceny, in stealing the goods of Mordecai My- | 


ers. is sentence was suspended until the next 
term. We shail, perhaps, hereafter, lay his case 
before the public. 

Nicholas Ford, Adam Laton, and Thomas 
Pendegrast, were each convicted on their own 
confession, of grand larceny, in picking pocicets, 
and were sentenced to the State-Prison each for 
five years. 

John Campbell, Thomas Blake, a/ias Thomas 
Smith, Joseph Anthony, and Patrick O’Brien, 
alias Patrick Kelly, were each convicted of grand 
larceny, and senicnced to the State-Prison for 
three years and a day. 

John Cannon and Gilbert Van Evcren, were 
each convicted of grand larceny, bul their sen- 
tence was suspended till the nexi term. 


——<+ 5 
MAYOR'S COURT. 
January Term, 1816. 
PRESENT, 
‘The Hon. RICHARD RIKER, Recorder. 


There were three hundred and sixty-eight 
writs issued, returnable this term, of which two 
hundred and seventeen were returnd served. 
Seventy-two causes were noticed for trial this 
term. 


SAMUEL W. GREEN vs. ASPINWALL 
CORNWELL. 


The plaintiff, after resting his cause before a jury, has 
a right to introduce other testimony to fortify his case, 
should the defendant’s counsel proceed to sum the 
evidence to the jury, without introducing any testi- 
mony. 

If a vessel, on her passage from New-York to Providence, 
is unavoidably taken by the public enemy, the owner 
is excused from loss of ete on which he received on 
board at the former to be delivered at the latter place. 

Tide Tables, calculated by celebrated scientific authors, 
and contained in their books, may be read in evidence, 
and are of equal validity with the Almanac. 

When the feelings and reputation of an honest upright 
citizen are deeply involved, his good name will pre- 


| Island. 
| one in trover, and the other in tort, for negli. 


1} 


ponderate in favor of his innocence, in a doubtful case, 
before a prudent discreet jury. 
Rosert Sengwicx & ) Counsel for plain- 
Oaprn Enwarps, " tiff. 
Rorert Bocarpus & Counsel for defen- 
Samurn. Cowprey, 4 dant. — 


This was an action brought to recover the 


| value of forty-two bushels of rye, delivered by 
i the agwents of the plaintit? on beard of the sloop 


Amelia, owned by the defendant, and Robert 
G. Cornwell, his son, who was captain, to be 
carried from this city to Providence in Rhode- 
The declaration contained two counts, 


gence in the transportation of the rye, accord- 
ing to the undertaking of the defendant, as a 
common carrier. 

It was first proved by a Mr. Learned, one of 
the plaintiff’s agents, that about the 13th of 
May, 1814, this property was shipped on board 
of this vessel, in this city, to be carned to Rhode- 
Island; that the defendant had the absolute 
control over the vessel; that in an interview, 
which the witness afterwards had with the de- 
fendant, on the subject, he said he had beer 
taken in the Race* by the Bulwark, a British 
74, and the sloop with the rye on board was 
sent to Halifax. 








| 
j 





i] 


The counsel for the plaintiff here rested 
Bogardus moved for a nonsuit, 
| becanse there was no evidence to support either 
|count in the declaration, exc>pt that arising 
‘from the confession of the defendant; which 
confession taken together, showed that the 
property in question was taken by the public 
enemy, and, therefore, operated to exonerate 
| the defendant. 

Sedewick Cuntended, that on the count for 
not delivering the rye in the declaration, the 
plaintiif had shown, prima facia, that he was 
entitled to recover; that the declaration of the 
defendant, that he had been talken by the ene- 

my, was no evidence to show the fact; it was 
incumbent on them to show this by other testi- 
mony. 

| His honor the recorder intimated to the coun- 
| sel, that although he should refuse the motion 
|for a nonsuit, that the weight of testimony, as 
| it then stood, was in favor of the defendant, and 
| that so he should charge the jury. 

| After some desultory remarks from the coun- 
sel, the plaintiff’s counsel declared, that they 
should rest the cause, without introducing other 
testimony. Cowdry tHereupon proceeded to 
address the jury, without offering any testi- 
mony. 


| their cause. 
y 
| 





> 


* This is sometimes called the Horse-race. It isa rapid 
current, at the east end of Long-Island sound, formed by 
the compression of water running from the sound between 
Gardener’s-Island on the right and Fisher’s-Island on 
the left; commencing about opposite to New-Londen, 
and running from the N. W. to the S. E. in the direction 
| of Block-Isiand, about 4 1-2 knots an hour. 
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This course was objected to by the opposite 
counsel, who contended that they bad a right 
to res. at any stage of the cause, and, if not 
met with evidence on the other side, were not 
precluded from introducing other testimony to 
fortify their case. The court decided, that the 
plaintiff's counsel might introduce other testi- 
mony. 

Capt. James B. Burger was then sworn, on 
behalf of the plaintiff, who stated in substance, 
that on the 17th of May, 1814, he was a prison- 
er on board the Bulwark, a British 74, then 
lying on the north side of Block-Island, about 
two miles distant. In the morning about sun- 
rise, he was looking from the cabin-window of 
the ship with a spy-glass, and saw a sloop 
about two or three leagues distant, bearing 
down for the ship. The wind at that time 
was. at the N. W. but light, and the stern of 
the ship was towards the west. The ship was 
at anchor, and there was not wind sufficient to 
cause her to swing in a different direction from 
the tide. The sloop came down to within a warp’s 
length of the ship, and anchored about 8 o’clock 
There were then six or seven men on the 
deck of the sloop, among whom was capt. Corn- 
well; but he did not see any men belonging to 
the British squadron on board of the sloop. 

he whole of the boats belonging to the ship 
were on board from three o'clock in the morn- 
ing, until the sloop anchored. Several of their 
boats were on the deck and sides of the ship. 
He was confined to the ward-room of the ship, 
and did not leave the same that morning, from 
the time he first saw the sloop, until he was 
discharged, which was about two hours afier 
the sloop anchored. He saw all the boats, 
particularly those on the sides, by putting his 
head out of the port-holes, which he was indu- 
ced to do to gratify his curiosity, being tired 
of confinement. Several vessels had been cap- 
tured by the boats, and the witness himself had 
been taken by two, a few days before, 21 miles 
from the stip. A short time after the sloop an- 


board of the Bulwark, but did not see any more 
of the crew of the sloop on board of that ship. 
He saw the defendant, Lynch and Hagerman, 
in about fifty-six hours after this, at Stoning- 
ton. He did not remember whether he swore 
in the Circuit Court of the United States, tha: 
he did not see any of the sloop’s crew on board 
of the Bulwark. 

There were no means on board of the ship 
to convert rye into flour. Beef, pork, and all 
kinds of grain were in great demand at Rhode- 
Island. ‘his witness, previous to the prose- 
cution for treason, (hereafter mentioned) before 
he arrived in New-York, had an idea that he 
should reap some pecuniary benefit by inform- 
ing, but, after his arrival he was informed 
and believed to the contrary. Finding that he 








was to be the only witness in that prosecution, 
- and that two at least were requisite in the case | 





current. 
chored, this witness saw captain Lynch on |! 
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of treason, he offered to leave this city, and 
forfeit his recognizance to appear, which was 
250 dollars, if the defendants wonld indemnify 
him against the payment thereof, which they 
refused to do, sending him for answer, that 
they were as willing be should appear a witness 
as not. 

He never had a quarrel with any of the de- 
fendants in that prosecution, but admitted, that 
he had some slight misunderstanding with capt. 
Lynch. 

Cowdry, in a clear concise address opened 
the defence to the jury. This address is omit- 
ted, as the facts and circumstances therein sta- 
ted in substance, are detailed in the following 
testimony on behalf of the defendant. 

By the deposition of Epenetus Rogers, read in 
evidence on behalf of the defendant, it appeared, 
that the cargo of the Amelia consisted of about 
1200 bushels of rye, 80 barrels of flour, 5 bar- 
rels of potatoes, 10 barrels of pork, and some 
provisions for the crew, which were taken on 
board at different places in this city. When 
opposite Saybrook, there was every favorable 
prospect of proceeding through the Race: and, 
although it was usual for vessels to stop at Say- 
brook for a fair wind, yet, as there was then such 
a wind, it was considered by the captain and 
persons on board that it was best to proceed. 
They continued. When they arrived oppo- 
site to New-London, at the commencement of 
the Race, the wind suddenly died away, so that 
there was not enough to fill the sails, and the 
mainsail was flapping—the ebb-tide was begin- 
ning torun. She was boarded in the Race by 
a British barge, and 2 or 3 of the crew of the 
barge came on board, and ordered her to pro- 
ceed to Block-Island, as a prize, but did not 
name any vessel to which she must go. A 
rough broken sea was running, and the tide 
carried them in the direction of Block-Island. 
They endeavored to make the Connecticut 
shore by luffing, but could not by reason of the 
They had 2 anchors on board, but 
the captain said the water was so deep, the tide 
so strong, and the bottom so recky, that ii 
would be of no use to cast anchor. About 4 
o’clock the deponent went to rest, and in about 
2 hours was awakened by the captain, and in- 
formed there was a British man of war in sight. 
He went on deck, and the sloop was standing 
for the Connecticut shore ; he saw a boat, hav- 
ing about 8 or 10 armed men on board. Four 
or five men came on board, and made a prize 
of the sloop, and carried ner to the Bulwark, 
then about three mites off. She was anchored 
within about forty yards of the Bulwark, when 
a line was brought from the ship to the sloop, 
and she was towed alongside, and a part of 
the cargo taken out. The defendant, Lynch 
and Hagerman, belonging to the sloop, were 
taken out and sent on shore. Four or five of 
the crew of the Bulwark and a prizemaster 
were put on board of the sloop, with R. G. 
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Cornwell, the depondent, and one Luther Cal- 
rin, were ordered for Halifax. A part of the 
rye was thrown overboard on the passage. 
Cornwell and the other hands were put into 
close confinement in Halifax, as prisoners of 
war. When the deponent was discharged, Corn- 
well was still in confinement. From all the 
deponent saw or heard, he does not believe 
the sloop fell into the hands of the enemy by 
negligence or design. The sloop arrived op- 
posite New-London between 12 and 2 o’clock. 
To avoid the British squadron, she went so near 
little Gull-Island, that fears prevailed that she 
would get on the rocks. 

By the deposition of John Wright, it appear- 
ed, that he was a prisoner on board of the Bul- 
wark at the time the Amelia wastaken. In the 
morning, about 5 o’clock, he discovered the 


sloop about two miles off, drifting down with the | 
ebb tide, having two of the cutters of the Bul- | 


wark alongside of her. He corroborated the 
testimony of Rogers in relation to the unlading 
the sloop, her passage to Halifax, and the im- 
prisonment of Robt. G. Cornwell in that place ; 
and further stated, that on the day the sloop 
was captured, the ebb tide ran at Block-Island 


until near 6 o’clock in the morning, and that 


when the Amelia dropped anchor there were 
fifteen or twenty armed men on board of her. 
Mark Lynch, a witness, sworn on behalf of 
the defendant, testified, that he was on board 
the Amelia as a passenger to Newport, at the 
time she was captured. The vessei sailed from 
this city on the 13th of May, 1814, and on the 
l7th of the same month passed the British 
squadron off New-London at night; that to 
avoid the sqadron, many efforts were made by 
keeping near the Gull-Island shore, by which 


the vessel was endangered. That the lights | 


wege extinguished in the binnacle. The sloop en- 
tered the Race about 12 o’clock at night, when 
it began to drizzle, and the wind died away. In 
the Race she was boarded by a barge with 
twelve men. This boat staid alongside but a 
few minutes ; the sea ran high, and the witness 
thought that she had some other enterprise in 
view. 
asleep. Witness did not hear any conversation 
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The defendant was at this time below | 


| 





between the crew of this boat and any person | 


on board of the sloop. 
sloop, it was impossible to proceed to the coast 
or drop anchor. The water was deep, a heavy 
sea was running, and the bottom was rocky. He 
staid on deck all night, and about an hour be- 
fore day saw the second boat, by which the 
sloop was taken. About sunrise the third boat 
brought the first lieutenant of the Bulwark 
and about fifteen or twenty armed men on 
board. When the witness arrived on board the 
Bulwark her stern was swinging E.S. E. He 
saw capt. Burger on board, under a marine in 
the ward-room, and spoke to him, when Burger 
cried. 


The defendant was much affected. His fa- 


After the boat left the | 
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wily was in distress, and the commanding officer 
treated him with severity, and refused to ran- 
som the sloop. Capt. Lynch, having been 
previously acquainted with the officers on board, 
was treated with politeness, and was sent on 
shore at Block-Island, with the defendant and 
Mr. Hagerman, about 8 o'clock in the morn- 
ing. This was done because the enemy consi- 
dered them as non-combatants. And the de- 
fendant’s son, with the hands on board the sloop, 
were sent, as he understood, to Halifax as pri- 
soners. He left New-York for Newport, in or- 
der to get on board some merchanimen to pro- 
ceed to the West-Indies, to procure em) Joy- 
ment, which was denied him at home. 

Samuel H. Lewis, a witness for the defend. 
ant, stated, that he was a prisoner on board (he 
Bulwark. He corroborated the statement of 
Wright, and further stated, that when the Ame- 
lia came alongside, the stern of the Bulwark 
was in an easterly direction. That on ihe pas- 
sage to Halifax, capt. Cornwell was brought 
from on board the sloop from an impressiva that 
he would retake her; and that during the voy- 
age he was treated, in every respect, like ihe 
rest of the prisoners. ‘They arrived at Halifax 
on the 27th of May, and capt. Cornwell was 
confined there about nine months. 

John Hagerman, a witness for the defendant, 
corroborated the material facts stated by Lynch, 
and further swore, that when the sloop anchor- 
ed there were two barges alongside. ‘This 
witness had five hundred bushels of rye on 


board the Amelia, as freight, which he lost, nor 


did he expect to have his loss repaired ; that he 
had no reason to believe, nor did he believe, 
that there was a British license on board of the 
sloop. He further stated, that capt. Burger 
swore in the Circuit Court of the | 
that he saw none of the crew of the sloop on 
board of the Bulwark. It further appeared, 
from his testimony, that on his arrival in this 
city, after his capture, a prosecution for treason 
was commenced in the Circuit Court of the 
United States against Mark Lynch, the defend- 
ant and himself; and that the son of the defend- 
ant was joined in the indictment. This indict- 
ment was traversed, and the defendants were 
acquitted. This witness afterwards stated, that 
he understood, the patatoes on board of the sloop 
were seed-potatoes, sent by some person in 
New-York to a friend in Rhede-Island. 

Mason Seely, a witness for the defendant, 
swore that Burger had declared, in relation to 
the prosecution for treason, that he was sorry he 
had proceeded in that prosecution, and that he 
should have done nothing about it, Lad it not 
been to obtain satisfaction of Lynch, who had 
abused him all along the coast. This witness 
corroborated that point of the testimony of the 
last witness, in relation to the fact sworn by 
Burger in the Circuit Court. He was fully cor- 
roborated in his statement by another witness. 

Luther Calvin, a hand on board of the sloop, 
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showed clearly the progress of the Amelia from 
the time she sailed from this city until hercap- 
ture, and in this relation, coincided substan. 
tially with Lynch and Hagerman; and with re- 
gard to the time of her capture until her arrival 
in Halifax, and in relation to the time he re- 
mained a prisoner, he stated in substance, the 
same facts sworn to by Epenetus Rogers and 
Samuel H. Lewis. This witness and Mr. Ha- 
german both stated, that although they had suf- 
fered severely in consequence of the said voy- 
age, they did not censure the defendant in the 
least. 

The plaintif’s Counse) introduced counter 
evidence io relation to the tides in the Race, 
the object of which appeared to be this: The 
Counsel wished to establish this fact ; that on 
the 17thof May, 1214, at the time the sloop en- 
terod the Race. the tide had ebbed so long that 
the sloop could not have drifted more than ten 
miles in the Race, before she would have met 
with the flood tide 

It is unnecessary to detail the whole of the 
evidence introduced in relation to this subject. 
Several expericaced pilots, acquainted with the 
tides in that quarter, were called, and in the 
course of their testimony declared, that the 
fides were not uniform, but were frequently 
affected by wind or stor:ns, and that from the 
beginning of the Race to Block-Island it was 
thirtv-one miles. 

Sedewick offered to read in evidence 
Biuat’s Coast Pilot and Bowditch’s Navigator, 


to prove the situation of the tide in the Race at 
the time the sloop entered. 
, 
Bogardus contended, that the books were 


not of themselves evidence. It was first ne- 


cessary to show their correctness by other testi- 
This was not the case of an Almanac, 
which, for some purposes, might be considered | 


mony. 
S 

good evidence. Besides, it was shown that the 

tides were not uniform. 

By the Court. The testimony offered 1s ad- 
missable, and of equal validity with the Alma- 
nac. 
tables in the almanacs introduced, 


~ 


these places at about 7 o'clock, at the Race at | 


about 10, and at Block-Island at fifty-two mi- 
nutes after 6 o’click.* 


From the deposition of Thomas Brown, read | 
in evidence on behalf of the defendant, it ap- | 





* The theory of the tides depends on the principles 
of attraction which pervades the universal system of na 
ture. [tts an axiom in philosophy, that heavy bodies 
mutually attract each other. While the earth is per 
forming its diurnal (or daily) motion round its axis, from 
west to east, the moon is also revolving round the earth 
asitscentre, and the attractive power of the sun and 
moon upon different parts of the earth, is the true cause 

‘of the tides. The moon, however, being much nearet 
the earth than the sun, has a greater inflsence on the 


fides: but the sum and moon attract those parts the of 











It appeared by the boolss, and the tide- | 
that the | 
tis:e of hich water at New-York and New-Lon.- | 
don was the same, and that on the eighteenth | 
day of May, 1914, it was high water at both | 
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peared, “ that in the summer of 1813, the depy. 


_nent saw on board of a sloop, commanded } 


Skidmore, (in which deponent saw de. 
fendant at Providence and New-York two o, 
three times, but does not know defendent went 
in the vessel,) a British license in possession of 
said Skidmore, which he read, and was a license 
to pass the enemy’s squadron at New-London.” 

In the progress of the trial, it was further 
clearly proved, that the defendant was impo- 
verished by reason of his loss, and is now iy 
reduced circumstances. 

Cowdry called the attention of the Jury to 
the importance of the cause, not as it respected 
the insignificant sum in controversy, but the 
feelings of his client were deeply affected, his 
reputation at stake. In this solemn appeal to 
their judgment, on which depended the dearest 
interests of his client, he begged them to dis- 
card every prejudice, and examine coolly the 
merits of the case before them. It was impos- 


| sible to pass’a verdict in favour of the plaintiff, 
unless upon the supposition that the defendant 
had been guilty of treason, in rendering assist- 


ance to the common enciny. 

He proceeded to the statement of the lading 
and progress of the vessel, and of her capture, 
as detailed in the testimony. The nature of the 
articles showed they were not designed for the 
enemy. No earthly purpose could have been 
answered by carrying rye to the squadron, but 
this article was in demand at the place to which 


‘| the vessel was bound. 


The character of the parties engaged in this 
voyage, claimed the particular attention of the 
Jury. Theone was a public man in high stand- 


| ing, who had then already passed the meridian 


of life ; and whose sense of public duty, and re- 


' gard for the opinion of mankind, were sufficient 


to have deterred him from such an enterpyise. 
The private and public character of Mr. Ha- 


| german was too well known to render it requi- 
| site for him to say a single word in his praise. 


It was fair and unimpeached, and had never 
been sullied by the breath of slander. 

Capt. Lynch has appeared here before you ; 
you have seen his manner, and can judge whe- 
ther the plain unvarnished statement he has 
given, so strongly fortified on every side, is not 
entitled to full credit. But the son of the de- 
fendant in this treasonable voyage, on which 
the lives and fortunes of those engaged were 
suspended, is selected as captain. Were there 
not then, in this city, instruments sufficient to 





surface of the earth nearest to them, and cause the wa- 
ters, within the sphere of their attraction, to assume a 
spenodical figure, whose longer axis is directed towards 
the attracting luminary. On the side of the earth, op- 
posite to the attractive power, the waters also continue 
raised. Hence, as the earth revolves daily around its 
own axis, the tide must be high twice during this revolu- 
tion, By ascertaining the relative situation of the moon 
to the earth, or the moon’s age at a given time, tide tables 
are constructed ; which, in theory, are as correct and re- 
gular, in general, as the motion of the heavenly b« ates. 
“ditor 
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pe found to answer this diabolical purpose? 
Could the father so far discard parental feelings, 
and at once sever all the tender ligaments 
which bind the heart of the father to the son, as 
to place that son in a situation so extremely 
hazardous, so fraught with danger? An ene- 
my to bis country ! A traitor, whose life, in 
case of detection, was forfeited ? No; if the man 
js a traitor, a common enemy to his country, 
he wages not war against his son; he is not a 
traitor to his offspring. 

But why, if treason was meditated, did this 
yessel pass the squadron at New-London ? Why 
run in shoal water to avoid the enemy? This 
conduct, surely, was not consistent with the 

jan of feeding that enemy. 

But said the Counsel, it will be insisted, that 
a year before this voyage was undertaken, a 
British license was seen on board when capt. 
Skidmore commanded ; and you will be cailed 
on to presume, against the volume of evidence 
before you, that therefore there was a British 
license on board, when the vessel fell into the 
hands of the enemy. 

“ Trifles light as air 
Are, to the jealous, confirmation strong 
As proofs of holy writ.” 

This the Counsel believed, and anticipated as 
ihe strong hold on the part of the plaintiff. But 
with the evidence introduced, that circum- 
stance furnishes not even a shadow of suspicion. 
It is a fact well known, that a British license 
was not to answer the purpose of trading with 
ihe British ; the object of a license was to per- 
mit the coaster to pass the British squadron at 
New-London, to some port in the New-England 
states. 

The Counsel, after adverting to the open and 
manly conduct of the principal persons on board 
of the sleop, in returning to this city, immedi- 
ately after they were captured, assumed this 
position as the strong ground of defence : The 
vessel was captured by the enemy, without any 
fault or negligence onthe part of the defendant. 
He then took a view of the testimony, in rela- 
tion te the tides, and contended, that the ebb 
tide ran a sufficient time after the vessel enter- 
ed the Race to carry her to the Bulwark. 

But had this been a treasonable enterprise, 
had there beea pre-concert and design, would 
the defendant have been treated with the harsh- 
ness and severity which he experienced from 
the British commander? Would the ransom of 
this vessel, implored with tears, have been pe- | 
remptorily denied? Or would not, rather, a | 
large sum have been required on the one hand, 
and covertly acceded to on the other, the bet- | 
ter to conceal the design’? But the conduct of | 
the enemy towards the son of the defendant, | 
furnishes an invincible argument against the | 
treason pretended to be supported. He was | 
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taken from on board the sloop, on her passage 
to Halifax, as a muiinous person; he was con- 


fiuod iu that place, in common with the otker || 








5 


prisoners, for better than nine months. Was 
this the treatment which the man, confederated 
with, and feeding the common enemy. had a 
right to expect at their hands ? E 

But, said the Counsel,independent of all these 
circumstances, resulting from the intrinsic na- 
ture of this transaction, we have the positive 
testimony of Epenetus Rogers, John Wright, 
Mark Lynch, Samuel H. Lewis, John Hager- 
man and Luther Calvin, all clear, consistent 
and unequivocal. Against these you find capt. 
James B. Burger. From the inception you 
find, by his own showing, money was his object ; 
and if, in his conduct throughout this persecn- 
lion, avarice did not prompt him, revenge did. 
His object was to injure Lynch, if reliance can 
be placed on the testimony of two unimpeached 
and respectabie witnesses. ‘* He was sorry he 
had proceeded, and should not have done so, 
had it not been for Lynch.” No wonder, said 
the Counsel, that the recollection of his motives 
and the object he had in view, should have haun- 
ted him by night and by day, and should have 
sat, like an incubus, upon his conscience. 

But bad the defendants, in that prosecution 
for treason, not been conscious of their inno- 
cence, would they have treated the proposition 
of Burger in the contemptuous manner which 
has been stated? And, on the whole, said the 
Counsel, do not the reduced circumstances of 
the defendant furnish irresistible proof that 
this voyage was not treasonable ? 

Bogardus, in an animated address to the 
Jury, declared his firm conviction, that in acase 
of so much importance, and so strongly connect- 
ed with the reputation, the hopes and feclings 
of his client, the Jury would not for a moment 
hesitate in the verdict they should give. The 
season of public projudice had passed by; the 
dangers which once environed his client had sub- 
sided, and the Jury could now examine this case, 
which was but a counterpart of the prosecution 
for treason, with calmness and deliberation. 

Gentlemen, (said he) let me call your atten- 
tion, for a moment, to those portentous tines 
when the enemy was hovering on our coasts— 
when our patriotic feclings were excited, our 
fears, our hopes and expectations fluctuating, 
and every rumor was listened to with avidity, 
and exargerated toan alarming degree. It was 
at this season of peri 
ready to convert alin into 
treason—wien the story of of feeding and suc- 
couring a ruthless enemy. and of lraitors, and 
Slue lights, in every dircful shape, was publicly 

innounced by one of our Naval Commanders, 
one of the favourites of the nation, and reiterated 
from one part of the union to the other, that 
the gentlemen from on board this sloop (of 
whom his client was one) arrived in this patri- 


i . 
* ‘ 
, when ti 


e pubtic mind was 


stany barmless act 


vlic city—a city, at that time, in danger of in- 
vasion. Here they found the public mind high- 
ly irritated and inflamed. To have uttered an 
opipion ia faver ef their inneceace, or 2 deubt 
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of their guilt, in public, would have been ex- 
tremely dangerous. And, gentlemen, (said the 
Counsel} I do aver, that they owe their safety, 
nay. thei: lives, to the efforts of that excellent 
Magistrate, De Wrrr Citron, who then pre- 
sided over the Police of this city. His courage 
and firmiess, at this epoch, were exerted in re- 
pressing disorder and tumult; in calming the 
public mind, and with vigilance watching the 
firsi ebuilitions of violence. 

This public opinion, when ripe, and unre- 
strained, is extremely dangerous. At the pe- 
riod of which he had been speaking, no man 
would have been safe to have denied their 
guilt; and even the Jury, at that time, if this 
cause had been tried, would not have dared 
to find for the defendent. 

The Counsel then proceeded to show the Jury, 
that although this was not a criminal prosecu- 
tion, they must find treason before they could 
possibly find a verdict for the plaintiff. In the 
jaw, the common carrier was excused, in case 
of loss by the act of God and the public enemy. 
The question, therefore, for the jury to deter- 
mine was, whether this rye was or was not un- 
avoidably lost by means of the public enemy. 

The Counsel proceeded to an examination of 
the testimony on the part of the plaintiff and 
defendant, on which he ably commented—He 
averred, that what capt. Burger had said could 
not possibly be true: he was contradicted, in 
many important points, by the testimony of at 
least six witnesses. Burger had declared, that 
on the morning of the capture, the stern of the 
Bulwark was swingiag to the W. with the flood 
tide. This was disproved by a number of wit- 

. He swore that all the ship’s boats were 
on the deck and sides, and in the same breath 
tells you, that he did not come on deck from the 
time he rose in the morning until he went on 
shore, at about 8 o’clock—And yet, he saw 
every boat! The Counsel had once heard a 
witness swear he saw through a pine board, 
but he never before heard one swear he saw 
throuch the deck of a 74! 

Bat, the Almanac, Blunt’s Coast Pilot, and 
Bowditch’s Navigator, are here lugged in to 
bear out Burger. First, an atiempt is made to 
prove the books true by living witnesses; and 
next, the books are introduced to prove the 
Almanac correct. A magistrate, who was 
called on frequently by different people to draw 
affidavits, to be used for different purposes, once 
called on old Mr. Varick, and asked his opinion 
whether it would not do to get a quanity of 
affidavits printed, to save writing? The answer 
was, that there would be no difficulty in that 
course, if he cou/d bring down the consciences of 
the deponents to the print. So, in this case, in 
whieh even the witnesses of the plaintiff de- 
clare, and every man of common observation 
knows, that the tides are not uniform, that 
they are liable to be affected by intrinsic 


causes, an attempt is made to bring the course | 








of the tide which is ever variable, down io 1, 
dead letter of the book, which is ever the same. 
The Counsel contended, that no credence 
whatsoever should be given to the story of Bur. 
ger, from his inconsistency and frequent de. 
Viations, even from his own relations. His de. 
position produced here tells one story—He toi 
a different one in the Circuit Court ; and here 
he tells a different story still, in relation to the 
saine subject. 

The Counsel produced the chart of the coast. 
and, in commenting on the course of the Amelia. 
showed to the Jury the absurdity of supposing 
the vessel was engaged in a treasonable v ovage, 
The circumstance of her being boarded in the 
beginning of the Face by a boat, and being 
left to proceed, was accounted for fr om the con. 
sideration that the barge, most probably, had 
some other more important object in view, or 
had received orders inconsistent with the cap. 
ture of the sloop, or had not men suflicient to 
have accomplished her object, and have taken 
the vessel. 

The Counsel, after showing the plain, consist. 
ent testimony of all the witnesses in relation to 
the capture, concluded by submitting to the jury 
whether, after all this acrimonious persecu- 
tion against the defendant—his losses by means 
of his capture—his feelings thus harrassed, the 
jurors ought not to acquit him, without hesita- 
tion, and “thus render this last act of public jus- 
tice, which was due to the good character of 


| an abused persecuted citizen ? 


Sedgwick began his argument by saying, 
that in this cause, it was natural to expect that 
the opposite Counsel would depart from the 


| real point in controversy, and address them- 


selves to the sensibility of the jury. The to- 
pics which they had pressed into their service, 
were applicable only to criminal law, and 
should have been excluded from the investiga- 
tion. 

The whole merits of the case lay within a 
narrow compass ; and the simple point to be de- 
termined by the Jury was, whether Samuel W. 
Green was entitled to recover the value of forty 
two bushels of rye of Aspinwall Cornwell: 
Although much had been said respecting the 
character of the defendant, and the result of < 
verdict against him, yet he hoped the jurors 
would do their duty, and recollect that it was 
the sublime attribute of justice to administer 
right regardless of consequences. He contend- 
ed, that all the circumstances adduced by the 
defendant to exculpate himself, were perfect- 
ly natural, and consistent with the treasonable 
plan. The nature of the cargo, to say the least, 
was suspicious—The beef, “flour, and potatoes 
were in demand on board the squadron ; and al- 
though the rye could not be converted into 
flour on board the ship, yet it is a fact well 
known, that it was wanted in the province of 
the enemy for the army and navy. 





the 
me, 
nee 
bur. 
de- 
de- 
told 
ere 


the 


ast, 
‘lia, 
sing 
re, 
the 
ing 
On- 
had 
, or 
‘ap. 
t to 
ken 


Sist- 
nto 
uy 
CU- 
ans 
the 
ita- 
jus- 
r of 


ing, 
hat 
the 
2>m- 


ce, 
and 
ga- 


n 2 
de- 


ll? 
the 


ors 
yas 
ter 


the 
ct- 
ble 
st, 
eS 


nto 
ell 
. ol 


CITY-HALL RECORDER. 17 


The circumstances of suspicion were nume- 
rous and strong —The defendant was on board of 
the sloop at the time of her capture. What 
necessity was there for this man, in the decline 
of life, to be on board, exposed to the inclemen- 
cy of the weather ?—Brown states, in his depo- 
sition, that he saw Cornwell on board several 
times in the summer of 1813; and his object, at 
the time when the property was lost, must have 
been the same as in 1813.’ 

Another strong circumstance is, the British 
license on board, as stated in the same deposi- 
tion. What had the defendant done, since 
the summer of 1813, to forfeit the favor of his 
B. M.? He said, that although he should leave 
this subject to the consciences of the jurors, 
yet, in his mind, this single fact, combined with 
the other circumstances, was irresistible in es- 
tablishing this treasonable undertaking. 

You have been asked with much emphasis, 
said the counsel, whether a father could so far 
forget his duty towards his son, as to reduce him 
to a situation so hazardous ? And I now ask in 
return, why is not this same son here to assist 
his father in this difficulty ? This circumstance 
of his absence, shows that his testimony, if pro- 
duced, would not operate in favor of the defend- 
ant. 

Although much had been said in discredit of 
capt. Burger, yet he should contend, and en- 
deavour to convince the jury, that the plaintiff 
ixentitled to a verdict, independent of the tes- 
timony of Burger. It appeared, by the testi- 
mony of Rogers, that the barge boarded them 
in the Race, having ten or fifteen men on board ; 
that two or three came on board, staid about ten 
minutes, and ordered them to proceed to Block 
Island, without mentioning any vessel to which 
they must go. From this circumstance, in con- 
junction with the state of the tides in the Race, 
at the time the sloop entered, thereafter to be 








investigated, the counsel should ciaim a ver- 

dict. The point established was, that they | 
were boarded by a British boat; and what | 
other imagination can enter the mind, than |) 
that if the vessel so boarded, was left and suf- | 

fered to proceed, that there must have been a | 
secret understanding between the British and | 

the defendant? For it is preposterous to sup- | 
pose that there was no object in boarding. || 
Capt. Mark Lynch, when pressed on this sub- || 
ject, knows nothing about it; it was not his | 
business ; he neither heard nor saw any thing ; 
and so extremely fastidious is he, on this sub- 
ject of meddling with matters that do not con- 
cern him, that we find him, at one time, through 
extreme medesty, declining to hold his watch 
at the light in the binnacle! 

The counsel here assumed this principle, 
that if the defendant learned where the enemy | 
was, and could have avoided him, and did not, | 
it was sufficient to entitle the plaintiff to re- | 

| 


cover. He proceeded to show this, by an ex- | 
amination of the state of the tides on the 17th 
* 





day of May, when the Amelia entered the Race--He then 
went into a minute examination of the tide tables in the 
books introduced as evidence, which he compared with 
Ming’s Pocket Almanac. O this head, he contended, 
that in the most favorable light this subject could be 
vlaced, this important fact resulted, that the sloop must 
inevitably have been, and was met in the Race by a 
flood tide. The time of entering the Race, the strength 
of the current, the distance from the beginning 

Race to the Bulwark, and the time of arrival, were all 
fixed. According to his calculation, the vessel must 
have been met in the Race, by the flood, in about ten 
miles, and one tide must have met her. 

He was aware that the subject was dry, the detail 
uninieresting ; he therefore should proceed to the other 
topics which it was his duty tourge. ‘There was one im- 
portant inquiry which he could not omit. After this 
sloop had been boarded by the first barge, why did she 
notanchor? This circumstance appeared to him con- 
clusive, that there was a design of falling into the hands 
of the enemy. He contended, that even had the sloop 
run out the whole tide, she could not have run above 
twenty miles; and to make the story consistent on the 
opposite side, the ebb tide should have continued about 
eleven hours. ~ 

Although he was willing to place the testimony of 
Burger entirely out of the case, and claima verdict on 
the testimony of the defendant alone, yet his duty to his 
client constrained him to interpose a shield against the 
aspersions cast on the character of this witness. He said, 
that the testimony of Burger was not contradicted in any 
material point by the other testimony, but might be re- 
conciled. That he did not see the boats, was nothing 
extraordinary ; they might have been behind the sloop. 
He then adverted to the fact contained in the deposition 
of this witness, in relation to the number of persons be- 
longing to the sloop on board of the bulwark, and his re- 
collection, on that subject, on this occasion. Is his want 
of recollection then, said the counsel, to be imputed to 
himas acrime? With regard to the motive ascribed to 
him, for commencing the prosecution, and the regret ex- 
pressed by him, this, from the nature of things, was ut- 
terly absurd, supposing captain Burger to be a man of 
common prudence. , 

With regard to the testimony on the part of the des 
fendant, they were all interested in warding off that, odi- 
um of public opinion naterally attached to those who 
have been cuilty of aiding and abetting the common ene- 
my. These men are arrayed against the government, 
and the most of them were connected with the defendant 
in his treasonable projects. 

The jury had been told, that it was necessary that 
treason should be found, before a verdict could pass for 
the plaintiff: but, said the Counsel, I shall place this on 
an entirely different ground, and contend, that if the jury 
believe there has been ne gligence in this case, in falling 
into the hands of the enemy’, although no design was ap 
parent, they would be justified in finding a verdict for 
the pl int ff. : 

He cited the case of Forward vs. Pittard, (1 Term 
Rep. 27.) in support of his position, and con luded by 
stating, that the « quity of this case was on the part of thw 
plaintiff, and that he should prefer the Jury should render 
a verdict for the plaintilf, on the ground of negligence, 
rather than on any other he had assumed. 

Edwards comme need, by expressipg his regret that it 
was his lot to address the jury at the close of this very 
tedious trial, and when their patience must be exhaust- 
ed. He promised them, however, that he would not oc- 
cupy more of their time than was indispensably necessa- 
ry to cise harge his duty to his ¢ lient, and that he would 
sedulously avoid, as far as was practicable, the repetition 
of the arguments of his associate counsel. He then pro- 
ceeded to observe, that the counsel for the defendant, 
aware that they could not rest their cause in safety upon 
the testumony, have endeavored to enlist ) our sy mpathres, 


by depicturiug the direfal ¢ousequences whuel will ete’ 





 ent’s property was shipped,a British passport was seen on |) 
’ | Halifax. 


~ 


the defendant provided you render a verdict against him. 
But these considerations are foreign tothe issue. You 
ere sworn to decide the case according to evidence, and 
A sett to the discharge of your duty with firm- 


integrity, regardless of consequences. 


_Atthe threshold of this cause we are naturally led to | 


whois Aspinwall Cornwell ? 
in life, and by profession a grocer. 


A man, far ac- | 
Why was | 


‘ald man, who never foliowed the seas, induced to | 


fit his sture, to traverse the Sound at a time when it | 


with the enemy’s cruisers, and when all pru- 

mt mariners had retired ? How was he enabled to pass 
British fleet in safety, regularly, for twelve months ¢ 

To this question the testimony aflords a satisfactory ai 
swer. th the fall of 1813, seven months before my cli- 


board the detendant’s vessel. (The counsel then proceed- 


ed to explain the nature aod effect of that instrument, and | 
the motives which induced the enemy to grant it.) Froin | 
‘| with harshness. But mark you, gentlemen, that this soa 
, has never returned. Although his testimony would have 
| beon almost conclusive in favor of his father, provided 
| he was innoceut, yet to this day he has not returned, nor 


this it is manifest that the defendant had been engaged 
if a business which might expose him to the vengeaice 
of the laws. Conscious of the diabolical nature of the 


traffic he was engaged in, aware that the attention of 


the community was vigilantly directed towards those 
whio were suspected of being employed in it, he deemed 
it prudent not to trust his secret to others, but to quit 
his shop and commence packet-master himse!{, that he 
might be at hand to exhibit his hcense. 

On the evening preceding the capture, the sloop was 
anchored in safety at Saybrook within a few miles of 


the enemy's squadron; why did she quit this retreat? | 


it has been testified that the wind was fair, and that 
there was a prospect of a good passage. Yet most un- 
fortunately, no soouer did the sloop arrive at the Race, 
and in the midst of the enemy’s boats, than the wind 
died away. This may have happened, but itis not 
usual for so strong a wind as would render it prudent to 
venture into the midst of an enemy’s squadron, to die 
away so suddenly. Just at this time, a barge belong- 
ing to the enemy boarded the sloop. What then took 
place? The master of it had some conveysation with a 
person upon the quarter deck, who it was the witness 
did not know, and then returned to the barge, content- 
ing himself with simply ordering her to proceed to 
Block-Island. An order thus giving, in a dark misty 
ight, he knew would not be regarded. The sloop was 
den with articles which the eneruy wanted ; the 

Was out for the purpose of taking prizes—why 


dant, which did not recoil from accepting a license 
0 feed the enemies of his country in the fall of 1813, 
bad improved in the interim; and it does not appear 
that he had dope any thing to forieit their favor. ‘They 
suttered no other vessels to pass : 
be given why they should suiler this ? 


It is true, that after daylight she vras boarded by two | 
barges, winose crews remained on board ; but the watch |) 


was then broken up. It was then convenient for the 


barges to accompany her to the Bulwark, which must | 
have been vers agreeable to the defendant, as by so do- | 


ing they gave an appearance of her being’ capture 7 = 
Bat it is urged, that the defendant and his crew wer 
treated with barshmess; that the commander cf the 
Bulwark refused to ransom her: and that the son of the 
defendant was sent a prisoner to Halifax. AW this ma; 
be satisfactorily accounted fur. No seoner had Mar! 
Lynch (who acted as master oi ceremonies upon this or 


~gasion, and who, according to his own account of himself, 


Was upon the most familiar terms with the British uava 
commanders oii this station) stepped his foot upon th: 
deck of the Bulwark, than he was met by the eye of 
aptain Burger. He was no friend of Lynch, was a pris- 
qner, and was then simarting ander the loss of bis sloop. 


i- ' 





| advanced by the defendant's counsel. 
| the jury whether, if the defendant had intended to have 
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| Lynch knew full well what were the feclings of Bury 
| upon this occasion. 


This familiar associate of Britis), 
cruisers probably gave the alarm to the defendant. {jx 
ceriain that they were invited into the cabin of the Buy}. 
wark and were there some time. What took place there 
s not known; but it is probable that every measur 
which was conceived necessary for their safety was pro- 
jected. Their lives were in danger, and their own per- 
sonal safety became the ruling motive of their conduct. 
Ali had gone well thus far, but they were now found out, 
and there was trouble ahead. Measures were at once 
concerted to meet the charge of high treason in a cour 
of justice, and which was soon after preferred agains 
them. Accordingly, the son of the defendant, who com- 


| maucded the vessel, and who must have been privy to the 


whole transaction, was apparently sent a prisoner to 
Tne enemy, in the hearing of witnesses, re. 
fused to ransora, and were so uncourteous as to treat 
their old friend, who had once sailed wader their license, 


has his deposition been procured. His father’s property 


| isat stake to a considerable amount, for we have two 


other suits against him in the Supreme Court ; his char- 


| acter is deeply involved, yet his son’s testimony, which 


would rescue his father from those impending evils, is 
not produced. How, gentlemen, is this to be accounted 
for, otherwise than in the manner I have stated? The 
counsel then proceeded to descant upon the treatment 
which the defendant and his associates received at Ston- 


| ington, from whence they fled in the night ; the credi- 
_ bility of some of their witnesses, two of whom had been 


indicted for treason ; and to answer various argument 
He then asked 


gone to the enemy, he would not, under the circum- 
stances in which he was placed, have proceeded as he 
had during this voyage. 

His ifonor the Recorder began his charge to the jury, 
by informing them of the nature of the action, and the 


j allegations ou the part of the plaintiff and defendant. 
| The plaintiff clairacd the value of forty-two bushels ot 


rye, Which the defendant undertook to carry to Khode- 


| Island, but had failed in performing, and to this allega- 
tion, the defendant interposes this excuse, that his vesse| 
| was taken on the passage to Rhode-island by the public 

Was this vessel euflered to proceed? Then, gentle- || 
fea, Tet me cali your recollection to the British license, | 
@ad Fou are furnished with a satisfactory answer to the || 


oo. You will not presume that the morals of the |, 


enemy, and the property lost, without any fault on his 
A common carrier is exonerated in law from 
responsibility, in case of loss by two things, the act « 
God and the public enemy. 

This asseveration, however, that the property in ques- 


pa rt. 


| tion was lost by the enemy, is met on the other side with 
| thischarge, that the defendant voluntarily fell into the 
| hands of the enc my, for the treasonable purpose c” 
what other reason can | 


ren- 
dering them assistance. This charge, if supported, 
would not only render the defendant responsible, but 
would inevitably tarnish his reputation and destroy bis 


character. 
_ ft nad been urged on the part of the plaintiff, that the 
jurors would be justified, in this case, in finding a verdict 


ioe ti issn? } : , tf " “2 
fos Ue plamull, on the simple ground of negligence, with- 


|| out imputing to the defendant any sinister design. Ne 


doubt, a common cerrier is responsible for negligence, 
but in this case it would be a harsh and rigid conclusions 
ior the Jurors to place this on the ground of negligence. 
Pine detendant had his own property on board, and there 
is no express evidence to establisia want of care and 

iligence. If a verdict was found for the plaintiff, such 


verdict, in his opinion, ought only to be established on 


the basis of desiga. Whether there was such design or 
not, seems to be the only issue between these parties- 
Po determine this gr at question, it appeared to him ne- 
tosary to eXainuie two tiuings with minuteness : the 


| state of the Udes, ata given time, on the day wher ths 
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+ gesselentered the Race opposite New-London ; and in || have selected his son asa captain ef this veesel, The 
h the second place, the testimony adduced, not particular- |) ¢reater part of the rye was thrown overboard on the pas- 
is ly in relation to the tides. sage to Halifax ; and, if you believe Mr. Hagerman, he 
l. His Honor here went into a minute discussion of the has not re ceived, nor doth he expect to rec€ive, any 
m subject of the tides, combining in his views, the books in |} compensation for his loss. : 
“ evidence, and the verbal relations on this subject, and His Honor, after again passing rapidly over ti@ mate- 
>» arrived at this result: that the tide must have ebbed in rial facts and circumstances on both sides, conchusted 
I. the Race until two or three o’clock in the morning of the || with this remark, that in ail cases where a rational doubt 
f, 18th of May, 1814; and that there was nothing impro || €Xists, and in which feelings and ee were 
t, bable in the relation that the sloop went the whole dis- |} involved in the result of a verdict, § vould it appear 
. tance from the beginning of the Race to the place where {| Such reputation was fair and unblemished, it ought, and 
rm she was captured, before the flood tide met her ; for, ac- || '2 law did, form a shield and protection to the individual. 
st cording to the testimony of captain Burger, the wind was || !n such a case, it was but just, that he who had led an 
_ at the N. W. and the vessel, most probably, must have |} honest and upright life, should be protected by his good 
6 one at the rate of five or six miles an hour. Character before a discreet jury. — ‘ 
to He then adverted to the prominent points of evidence The jury having left the bar, in about five minutes 
p. on the part of the plaintiff and qn jeg returned with a verdict for the defendant. 
at hree important grounds relied on by the plaintiff, on . a — a 
e, euch to found fu ay The Sagtien the testimony CHARLES OAKLEY ves. MOSES 
mn ofcaptain Burger. After detailing his testimony, his ABRAMS. 
re Honor observed, that if this testimony is received as con Watuis, Counsel for the plaintiff. 
d elusive, the plaintiff has made out his case. But the tes- Antuon, Counsel ‘for the defendant. 
oP timony of Butger is assailed in several important par- This was an action of assumsit for the breach of a spe. 
ty ficulars, and although it was the duty of courts and ju- |] (ia) promise, made by the defendant to the plaintiff, te 
ve ries to endeavor to reconcile the testimony, yetit must be || sien or execute his note for the balance due ona cer- 
r- conceded in this case, that captain Burger is not wholly ma other note, due from the defendant to the plaintiff, 
th correct and consistent. If the stern of the Bulwark, Of || dated on the Ist day of April 1810, for 393 dollars, paya- 
r the morning of the 18th of May, 1813, was swinging |) Je in six months afier date. This last mentioned note 
ed west, the tide, at that time, must have been flood. But |) was produced, and an indorsement appeared on the 
” this statement is contradicted, and if the relation given |) ja, k, in the handwriting of the plaintifl, acknowledging 
nt by the other witnesses be true, Burger must be wrong. || the receipt of the sum paid “on account of the within 
i Hic here adverted to the other parts of the testimony of || pote” ‘The declaration stated in substance, that in con- 
li Burger, which was contradicted by counter evidence. |} cideration that the defendant was owing this balance on 
Pn The second important circumstance, making on behalf || ty, note, before he took the hanes of the insolvent 
its ofthe plaintiff, was the British license seen on board of |} debtor's act, afier his discharge, to wit, etc. he promised 
ed this vessel by captain Brown, in the summer of 1813. || ¢, sign and execute his promissory note for the said ba- 
a There is no doubt but that this circumstance was very |} Jance, dated, etc. payable one year after date, to the 
n- suspicious, but not of itself conclusive. The third, and plaintiff: . 
he in his opinion, the most important circumstance operat- The circumstances of the case wrere, that about a year 
ing in favor of the plaintiff was, that on bemg first ||-290 the plain called on the defendant, and asked him 
vy boarded in the Race by the barge, the sloop was left by || it he would sign that note (alluding to a note he had be 
he the crew of the barge, in a few minutes, to proceed with- |] fore drawn and presented to the defendant for the said 
it. sut molestation or examination. It is surprising that she |} palance,) who replied, “ he could not doit then, he would 
a was not examined, aud we have no way of accounting || do if by and by.” The defendant had been duly dis- 
e- for this, except we suppose, with captain Lynch, that || charged under the act of insolvency in November, 1811. 
a the barge then had some other object in view. He next || At the time of the indorscn nt, which was about eight 
el considered the facts and circumstances relied on in months before the discharge, the deiendant was in em- 
— the defence. He arranged them under five specific |} barrassed circumstances, and the plaintil called on 
is heads: The first circumstance was, the notoriety in |} g brother of the defendant to secure this demand. The 
ret boarding this vessel at the wharves in this city. This || brother had then already mace creat efforts in answer 
C1 was not material, because a contrary course would have |} ing many other of the deiencaut’s demands, but hy 
been calculated to excite suspicion. In the second place, || reason of the fri ndship then subsisting betwoen the 
s- the vessel on her passage before she arrived at the Race, plaintiff and himseli, he secured and afterwards paid 
la took a circuitous rout to avoid the squadron. This fact |} the one half of this note with the interest, to the plain- 
6 was well supported, and entitled to some consideration. |} tiff; but did not know, at that time, that the money was 
I- In the third place, the greater part of the cargo was rye. |} due by nofe. When that sum was secured. the plaintid 
, Aud here it was urged, with much force, that if the ob- || asked the brother of the defendant, whether he believed 
+ jectof the voyage had been to feed the enemy, flour |} the defendant would ever pay him the balance, who an- 
is could have been obtained with equal facility. This cir- || swered, he had no doubt he w ould, if he ever became 
cumstance, in his Honor’s opinion, was very strong. In|! able. It was proved, by the brother of the defendant, 
e the fourth place, and a circumstance which was much }} that both the plaintiff and himself consider this security 
t stronger than either of the preceding, was, that when the |} a complete extinguishment of the demand, and that his 
i vessel was taken, and her crew carried on board of the || brother, at the time of the indorsement, and the present 
® Bulwark, there was no intimacy between the oificers on |} time, had no property. 
‘, board and the defendant ; but he was treated with au- Anthon moveu for a nonsuit, on the ground, that the 
. sterity, and the commander of the ship rejected the of- |) proof offered varied from the de« laration. The dec laru 
z fer of the defendant to ransom her. This fact operated |} tion is on a special promise to sign aud execute a certain 
c strongly in favor of the defendant. In the fifth and last || note, payable to the plainufl, one year from date; the 
d place, this sloop was commanded by Robert G. Corn- proof is, that the defendant said he could not sign such 
“ well, the defendant’s son. He was taken to Halifax; |! pote then. 
u and on the way, was taken from on board of the sloop for W alli:, contra. 
r some mutinous conduct, and after his arrival, was con by tie Court. This is a question of fact, to be left 
i. fined from the 27th of May, until after the conclusion OF }T the jery, whether at the time of tais promise, the defen- 
: the war. If the paper ign had been treasonable, does it |} sant meant to say he would sign the nete be‘ore due, or 
: Ast appear oxtravrdiaary, that the defemdant should |) uothe would sign it whem he became able to pay, 
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then contended before the Jury, a recovery, 

, would be a rsion of every legal and 

inciple. This was a griping attempt to 

y from the defendant, from which the law 

ted him, before he had himself removed the 

which he was guarded. He contended that in 

case, the promise must be express, in conformity 

with that stated in the declaration. But, if the promise 

had been expreas, the action could not be supporied, be- 

cause at the time the promise was made, the original de- 

mand was extinguished, and the promise, if made, was 
Unsupported by a consideration. 

W allis contended, that the case was fully supported 
by the facts disclosed in the testimony. That the ac- 
tion was not brought on a promise to pay the note in a 
year, but to execute a note payable ina year. Here the 
time of payment was fixed inthe note. As he promised 
to sign the note by and by, the fair mterpretation was, 
that he would sign it before due. The act of signing it 
after would have been nugatory. 

The counsel contended, that here was no extinguish- 
ment; because when the indorsement was made, it was 
expressly understood, between the brother of the de- 
fendant and the plainiiff, that there was a balance due: 
the indorsement is express, that the sum received was 
onaccount of the notc. He contended that on every 
principle of law and equity, the plaintitt was entitled to 
recover. 

His Honor the Recorder charged the Jury, that the 
indorsement on the note was an act of the plaintiff, and 
was vot conclusive to show thata balance remained due. 








This receipt was subject to explanation by parol tay. 
mony. The broad principle of equity, as applicable ;, 
the case, was this: if aman, reduced by losses and m\. 
fortunes, is constrained to obtain the benefit of the act ¢, 
insolvency, he is dischar-d, in law, from the payimey 
of all debts due before such discharge, though payabj. 
afterwards. Should he, however, again become abe t, 
discharge such debts, he is, in equity and good cup. 
science, bound to discharge them. This is the under. 
standing of all men on that subject. An important jp. 
quiry arises, in the determination of this case, to enabjp 
us toarrive at the meaning of the promise made by thy 
defendant tothe plaintiff; “ I cannot sign it now, by 
will by and by.” This inquiry was, whether at the ti, 
of saying those words. the defendant was able to dj, 
charge the demand in question. His brother states tha 
the defendant was not, at that time, in solvent circun. 
stances ; and therefore it may be inferred, that such 
signing would have created an obligation, which the de. 
fendant could not have discharged. The fair interpreta. 
tion of the declaration of the defendant, if his brother js 
entitled to credit, is, that he would pay the demand when 
he became able. If the Jurors, however, believed that 
at the time of making the declaration imputed to hin, 
the defendant meant to say, that he would sign the note 
in question within the time limited for the paymeut, his 
Honor charged them to find for the plaintiff ; if not, for 
the defendant; and hat, in order to forma correct de- 
cision on the subject, an inquiry into the ability of the de- 
fendant was highly important. 
The Jurors found a verdict for the defendaat. 





